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K YMTATEIIO

Bpsz 11 B Hallle BpeMst HYXIA€TCA B JOKA3aTe/ILCTBAX TONOXEHHUE O
TOM, YTO GAHKH U APYTHE KPEINTHbIE OPraHU3AL MY UTPatoT Ype3Bhlyaii-
HO BaXHYIO POJib B HATAXKUBAHUM M YCIIEIIHOM Pa3BUTUKX SKOHOMUKH,
HDOCTIDKEHHUU ee BbICOKOR s dexTuBHOCTH. Takue JoKa3aTenbCTBa ye-
MeurHo JEMOHCTPUPYET CaMa XU3Hb Ha OCHOBE KaK IMOJOXUTEIbHBIX,
TaK Y, K COXaJleHHI0, OTPULATENBHBIX (B YaCTHOCTH U sl Poccun)
pe3yJbTaToB. BaHKU OCYILECTRISIOT MOCpeAHUYECKME OTIEPAlIY MEXIY
Pa3TUYHBIMU «UTPOKaMK» Ha GUHAHCOBOM TIOJIE, OHU TIPU3BaHbl CIIO-
co6CTBOBATh ONITUMM3ALMK Pa3MEILEHMS JEHEXHBIX CPeCTB, YCIel-
HOMY KDEIMTOBaHHIO Bi3Heca, aKTHBHOMY HMCIIOJIb30BaHUIO BKIAIOB
JIOPHANYECKNX U GU3NYECKUX TUL. B Halre BpeMst GaHKH aKTMBHO pa-
60TaloT ¢ COGCTBEHHBIM U NIPUBJICYSHHBIM KallMTaIoM, 06€CIeYnBaloT
[epeBOIBI BCe 6oJiee KPYTTHLIX CYMM JeHEeXHBIX cpeacTB. COOLITHS ToC-
JIEIHEro BpEMEHM I10Ka3aid, YTO COOEpXaHMe, XapaKTep, @ [JaBHOE,
MTOTH AeATeAbHOCT 6aHKOB U APYTUX KPSIUTHBIX OpTaHU3alUi 601b-
LIel YacCThIO ONOCPEACTBOBAHHO, a TO H IPSIMO BO3NCHCTBYIOT Ha BCE
CTOPOHBI XXU3HU oOI1IECTBa. _

BaHKOBcKag AeATENBHOCTL CTala BAXHOM 4YacThio TIpodeccHH,
OBJIaZleHUE KOTOPOH CTAHOBUTCS NPEIMETOM XH3HEHHON HeoOXoly-
MOCTU HE TOJBKO [UISl TeX, KTO paboraeT B 6aHKax, HO ¥ IS TeX,
paboTa KOTOpBIX 3aBHUCHT OT 6aHKOB, cBfi3aHa ¢ HUMH. He ciydaiino
B Poccuu, Kak ¥ Bo BceM MHpe, GAHKOBCKAsl NEATEIbHOCTh 3aHUMAeET
W MpUBJIEKAeT MHOTHX JiIofeH, cBoelt crielupuKoi, MpUponoit u Ha-
3HayeHHeEM TPUTATHUBACT BCE HOBbBIE ITOKOJICHMSI.

BrojpkeTHas cTabWiIn3auus, HOpMaIN3aLlvsa pacyeTHbIX OTHOLLIE HUH
¥ obecrieyeHue Mpo3payHOCTU (PHHAHCOBBIX NOTOKOB, JOCTHXEHUE YC-
TOUUMBOCTH 6aHKOBCKON CHCTEMEl M HAaHWOHAIbLHON BANIOTHI, IO-
BBILIEHNE YPOBHS JOBEPHS K HUM CO CTOPOHHBI 06111eCTBa U HE B [1OCNE -
HIOIO 04epe/lb 06eCIIeyeHHE 3aLUUTH] MHTEPECOB BKAAIYHKOB HaHKOB —
TaKOBHI TpeGOBaHMs, KOTOpbIe HOJXHEL ObITh peani3oBaHsl B Poccuu
IO BO3MOXHOCTH B KODOTKHE CPOKH.

JUst pellieHMsT 3TUX CJIOXHBIX ¥ MaciuTabHbIX 3a/1ay HbIHEIIHEMY U
Oyny1ieMy MTOKOJEHUSAM IOPHCTOB NOTPe6yeTCs LIMPOKHMIA CIEKTp 3Ha-
HUIA, TOHYMaHMe IySHHHBIX 32aKOHOMEPHOCTEH Kax o6LIenpaBoBoro,
TaK ¥ OTPACJIeBOro pa3BUTUS, CIIOCOOHOCTE XOPOILO OPUEHTUPOBATHCH



6 K umraremo

B MHOT000pa3iH NpaBOBHIX aKTOB. B CBSI3M C 9TUM KpailHe BaXHO U3y-
YaTh He TOJBKO INMO3MTHBHOE TPABO (B JaHHOM Clyyac HOPMATUBHEIE
NpaBOBHE AKTH, PEIIAMEHTHPYIOLIHE AeaTelbHoCTh banka Poccun u
KPEIUTHBIX OpraHU3ailHit), HO K TeHAEHLIHH TIpaBoBOTO pa3BUTUS. U He
tonbXo B Poccuu, HO ¥ B EBpone ¥ BO BceM MHpe. Peub UIET O YeTKOMH
Y IepCcneKTHBHON KOHLISNLIMM pa3BUTHs 6aHKOBCKOro TipaBa. Bee 370
KayeCTBEHHO NOBKILIAET YPOBEHL TpeOOBaHMHM K yueOHO-I0pHIMYECKOM
JiUuTepaType, IOCBSLECHHOM YKa3aHHLIM BOIIPOCaM.

Paszymeetcs, poccuiickoe 6aHKOBCKO® [IpaBO — 3TO IIpaBo, TBOPH-
Moe B PoccuH, perynupyioiltee 6aHKOBCKHE OTHOIUEHMS IaBHBIM 06-
pazoM B paMKaX pOCCHHcCKoro rocyfapctBa. Ho 6aHKOBCKoe IIpaBo
Poccun pasBuBaerca He B BaKyyMe, 2 BO B3aMMOJEMCTBUY ¢ OaHKOB-
CKWM IPaBOM APYTUX CTPaH ¥ perHoHoB. [To cBouM KopHAM Gimmxke
BCEro X pocCHiCKOMY GAaHKOBCKOMY IIpaBy CTOMT GaHKOBCKOE I1paBo
CTpaH, NpHHaIIeXalMX, Kak ¥ PoccHs, K ceMbe «KOHTHHEHTANBHOTO
npapa». [10 3TOH NpYYKHE U BCIEACTBHE TECHBIX SKOHOMMYECKUX CBS-
3¢H poccuifickoe 6aHKOBCKOE IIPaBO HE MOXET B CBOEM Pa3sBUTHH He
y4uTHIBaTh DaHKOBCKOe TipaBo EBpomeiickoro coloza. Ho u mMHOrME
MHCTHTYTH 6aHKOBCKOTO MpaBa CTpaH, BXOISIIMX B CEMBIO «OOIIEro
rpaBar», 0COBEHHO U3 NIpaKTHKU 6aHKOBCKOro perymuposanus B CIIIA
M BesuxobpuraHuM, Takxe He MOTYT MTHOPMPOBATBCH POCCHUICKUM
6aHKoBCKMM NpaBoM. UMeHHO B 061acTh 6aHKOBCKOTO I1paBa OTYeT-
JBO NPOSIBIBSIETCS TEHIEHUMUS K COMUXEHMIO NPaBOBBIX CUCTEM.

Pa3BuTie 6aHKOBCKOTO IIpaBa M IepeXof K €ro MpernofaBaHiIo KaK
CaMOCTOATENBHOA YUeOHON NTUCLIMILIMHE Ha COOTBETCTBYIOIIMX (ha-
KyneTeTax — cOCTaBHas 4acTh BOIIPOCA O Ka4YeCTBEHHOM OOHOBICHUU
CHCTEMH! BhICIero obpa3oBanust B Poccuu, o ipuBeJeHUH 3TOii cUcTe-
MBI B COOTBETCTBHE C NOTPEOGHOCTAMU KOPEHHOTO pehOpMUPOBAHUA
3KOHOMMKH H IIpaBa cTpaHul. HecoMHeHHO, YPOBHIO MOATOTOBKU CHE-
IMaNHCTOB B 00JaCTH GaHKOBCKOIO NpaBa, OT KOTOPHIX BO MHOTOM
Oyner 3aBUCeTh YPOBEHD PA3BHTHS SKOHOMUKY, B OCOBEHHOCTY PUHAH-
coBo# cucTeMnl Poccuy B XXI B., HEOGXOAMMO YEENSAT ITEpBOCTEIIEH-
HOe BHMMaHue. UMEHHO OHH — HOBBIE IIOKOJIEHUS POCCUICKUX IOpUC-
TOB NIPU3BaHbl HE TONBKO PELIATh KOHKPETHEIE 331241, HO U.OCYIIECT-
BJSITh BRICOKHME MJIEaiH FIPABOBOTO IOCYNApCTBa, MPOBO3IVIAlLIEHHEIE
Konctutyimeit Poccuitckoit ®egepariny, HO Janeko He Beeria peai-
30BaHHLIE Ha HPAKTHKE.

ITpennaraempiit BHEMaHHIO YMTATENS YIEOHHK OTPAXAET HOBBIE, CO-
BpEMEHHBIE ITOAXO/Ib] K HAYYHOMY TIO3HAHHUIO BGaHKOBCKOTIO IIpaBa Poc~
cuifckoit ®enepanuun.

Ito cHX 1op B LIeHTpe BHUMAHMS UCCIIeN0BATENEN HAXOMMIMCh TaKUe
HECOMHEHHO BaXHbIe, HO YaCTHBIE BOIIPOCHL, KaK MPaBOBOE Peryiupo-
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BaHMe OT/EbHBIX OaHKOBCKMX WIH BANIOTHBIX ONEpallfif, [IPaBOBhIE
OCHOBBI OpraHu3aluy 6aHKa, oNepaluy ¢ IeHHLIMU GyMaraMu i T.I1.

Bce 3TH acnieKTsl 6aHKOBCKOM [efTebHOCTH OGBSICHEHBI YaCTo Ha
BEChMa XOPOLUEM YPOBHE BO MHOXECTBE PajiIMYHbIX HCTOYHUKOB, HO,
N0 METKOMY BBIpaXeHHIO KJacCHKa (pHHaHcoBoro Ipasa XIX B.
M.®. OpioBa, OHM COCTABISIOT, T2K CKa3aTh, «MENKYI0 MOHETY
HaYK{»', €CJIM, KOHEYHO, B3STh UX B CPABHEHUH ¢ (hyHAAMEHTANBHEIMA
npobiaeMamMy 6aHKOBCKOT'O IIpaBa.

O6uixe Xe BOIPOCHl — YTO ecTh 6aHKOBCKOE NMpaBo? KAKOBO €r0
MECTO B CHCTEME POCCHMCKOro Ipapa? 4YTo MpeAcTaBifaeT coboi ero
TIpeAMET ¥ METOMAbE IIPABOBOTO PETYIUPORAHHUS? CYILIECTBYIOT I 0COGHIE
NPpUHIWNBI ¥ UCTOYHUKH, a TaKXe cnelMbpUIeCcKuil NOHATHIHEIH an-
napaT 6aHKOBCKOTO IpaBa? — HOCTATOYHO AOJTOE BpEMS HaXOIMIKCh
BHe I10J151 3pCHUS YIEHBIX U, KOHEYHO X€e, He 3aTparuBaHCh B YUeGHOM
npollecce. '

ITpemnaraeMast XHWUra Kak pas M JaeT OTBETHL Ha 3TH BOIIPOCHL
ABTOpaMM BBIIBUTaeTCq M JOCTATOYHO YOEAUTEALHO OBOCHOBEIBAETCS
TIOJIOXKEHHUE O TOM, YTO GaHKOBCKOE IPAaBO — 3TO CaMOCTOSITENbHast
OTpacjib pOCCHUMCKOro IpaBa, MMelouwlass KOMIUIEKCHHIH Xapakrep.
IpencraBngercs, Y10 aBTOpaM yanoch JOCTHYb IIOCTaBJIEHHOM Iepes
coboil uemm.

O6ocHOBaHME KOMIUIEKCHOTO XapaKTepa 6aHKOBCKOTO IpaBa fpell-
OIPEAETIIO INHPOTY HAYYHBIX MHTEPECOB aBTOPOB, 3aCTABMIIO MX BTOP-
raThCsl B pa3jIMYHBIE 061aCTU I0OPUCIIPYICHIIMH, BRIIBUTATh H apryMeH-
THPOBATh IOJIOXEHHH, OTUENbHEIE U3 KOTOPHIX MOXHO OIpPENEAUTE KaK
HOBOE CJIOBO B HayKe. B faHHOM ciIyyae HeoOXOTUMO YIIOMSHYTH O
MecTe KOMIUIEKCHOM OTpaciy [IpaBa B CHCTEME TIpaBa U ee IpeIMETHOM
a1pe, 0 KOMILJIEKCHOM METO[IE IIPaBOBOrO PErylHpOBaHUS (Teopusd
TpaBa), 0 JeHeXHO#! QYHKUMM rocyIapcTBa H JeHeXHOoi BiaacT# (KOH-
CTHTYLIMOHHOE IIpaBo), O IPHHIMUIIE UCKIIOYATENABHOM MpaBociocos-
HOCTH (rpaXIaHCKOoe IIPaBo) U IIp.

Besigeckoro onobpeHus ¥ BRICOKOR OILIEHKH 3aCTyXMBAET YETKOE ¥
CHCTEMATU3UPOBAHHOE M3JIOXKEHNE aBTOpPAMM IIPELIaracMoro Marte-
pHana, Iojaya ero ¢ yJetoM rotpebHocteit yuebHoro npoitecca, B CBA3H
€ YeM KHHUTIa peKOMeHI0BaHa HaMH B KauecTBe Y4eOHMKA 1S NIperofa-
BaHMs B IODHIUYCCKUX BBICILMX YIeOHBIX 3aBeIEHUSX.

OCo6eHHO IIEHHO TO, YTO aBTOPHI HE TOJILKO NPeJIaTaloT YUTATENIO
HOBBIE TE3UCHI, TOJOXEHUS U BHIBOABI, HO ¥ ITOKA3RIBAIOT BCIO LIETIOUKY
CBOUX PaCCyXICHUIH U YMO3aKIIOYEHUH, JIOTUKY MCCIEAOBATENBCKOTO

1 Opros M.®. O rocynapcTBeHHOM KpelmTe // Y ucToKos puHaHcoBoro npasa. T. 1:
3onorsie cTpaHULE $uHaHCOBOTO NMpaBa Poccuu. M., 1998. C. 299.



8 ) K ynrareno

npoLecea, NyTh, CAeIya KOTOPOMY OHM TTQYYWIM KOHEYHBIH HayIHbIH
pe3yJIbTarT.

Ilo cyTv nenxa, aBTOPH NPHIJIANIAIOT YUTATeNR B CBOIO UCCIIENOBa-
TEABbCKYIO 1abopaTopHIo, YTO HECOMHEHHO IOBhIIaeT HayYHO-METONU -
YeCKMH ypoBeHEb aHHOH paboThl, a TaKKe ABIACTCS OMHUM M3 BAXXHBIX
SJIEMEHTOB yyeOHOM IMTEpaTypPhi, TAK KaK paCKPHBAET Nepel CTYACHTa-
MH H aCTIHpaHTaMM NIpMEMBl ¥ METOABI HAYYHO-UCCAe0BaTE/IbCKOI pa-
60TbI.

CnenyeT NOTYEPKHYTh, YTO YETKOE M OCHOBATENbHOE UINOXEHHE
HMeHHO 6a30BhIX NONOXEeHUH GaHKOBCKOro fpaBa 0cobeHHO HeobXo-
IMMO B CBS3M C TEM, YTO NIPOLIECC UX YCTAPEBAHHUSA [IPOUCXOIUT CYILIE-
CTBEHHO MeMJIcHHee, YeM yCTape BaHUE 3HAHUH 110 YaCTHBIM BOIIpOCaM.

TeHneHnus, BhIpaxarmiiasacs B TOM, YTO OAHAXAE IPUOOpeTeHHELE
3HRHKS H YMEHMS YCTapeBaloT cerodHs Obictpee, YeM Iipexie, xapaK-
TepHasi [JISi COBPEMEHHOIO PDOCCHUICKOro Npasa B lieJioM, Haubolee
SIPKO MpOsABAAETCS B 00JacTH NpaBoBOro pelyiUpoBaHHsT 6aHKOBCKOM
HESTeILHOCTH B CBA3M C HAUTMYKMEM OFpOMHOI0 MacCHBa HOPMAaTHBHBIX
MpaBOBLIX 2aKTOB, 3a4acTYI0 H300WIYIOIIMX HECTEIKOBKAMH, HECOOTBET-
CTBUSIMH H IPOTUBODEYHSAMH, a TAKXE B CBA3M C GeCIIpelieIeHTHO Gbl-
CTPHIMM M3MEHEHUSIMHU B cpepe 6aHKOBCKOTO NpaBa Poccuiickoit Pe-
OepalvH.

HMeHHO nio3TOMY mpoiiecc Bojee GBICTPOro ycTapeBaHMs 3HAHUS
KOHKPETHBIX IIPABOBLIX HOPM SIBJISIETCH AOBOIOM B ITOJIB3Y COMUIHOMN
obunieTeopeTHYECKOM MMOATOTOBKM KaapoB. BoT rnoyemy Beicliue yyeb-
Hble 3aBeicHUs] He NODKHBI CEroIHA OrpaHWUMBATHCS ML Mipernoga-
BaHKEM 4acTHHIX BoripocoB. OHHU 00s13aHbI NIepeAaBaTh OYIYILUM CIIe-
LIMaIUCTaM HIMPOKHMHA CHEKTP ITPaBOBHIX 3HAHWU U YMEHMH B 00JIaCTH
GHHAHCOB U KpeNuTa, YTO BHOJIHE COOTBETCTBYET TPAIHLIMAM POCCHIt-
CKOH NPpaBOBOH HayKu.

YuMeHue NPOHUKHYTL B CYTh SIBACHUs!, TOCTOAHHAS T'OTOBHOCTB K
FIOBBHLIEHHIO CBOEH KBANH(UKALIUM, XKeTaHUE YUUTBCS — BOT KAa4eCT-
Ba, HeobxomMMele opycTy XX1 Beka. UpesBhuaifHO aKTyalbHO 3ByYaT
cerogHs cjioBa beHmkamuHa bputreHa: «Yyeba — 310 Kak rpebiia npo-
THB TeyeHHUs. Kak TOTbKO TH OCTaHABIMBACLUILCS, TeGA OTHOCUT Ha3a».
[IpefcraBnsiercs, Yro aBTOpaM yAAN0Ch B [poliecce paGoThl Hal KHUTOM
VUYECTh BBILIEUINOXEHHOE MTOXETaHHE.

KnHra paccyvTtaHa Ha IIMPOKMI KpYT YMTaTeNeil M IpexXie BCero
Ha CTYACHTOB H MpeliofaBateiiell JOpUAMYECKMX BBICIIMX YYeOHRIX 3a-
BeNeHMH. YYeOHUKOM MOTYT NOJMB30BaThCA M IOPUCTRI-IIPAKTHKHM, pa-
Gotarone B 6aHKaxX, APYIUX KPEAMTHBIX OpraHU3alMsX, roCydapCT-
BeHHHIX YYPEXIACHHMAX, 3aHHUMAIOILINXCA BOIIPOCaMM VIIPaBICHUA U
TIPaBOBOrO PETYAMPOBaHUS 6aHKOBCKOM AESI TENLHOCTH, a TaKKe IopHC-
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Tbl, paboTatorive B cepe pOCCUIACKOro YacTHOro 6u3Heca, pa3BUBaw0-
1IHe CBSA3U ¢ OaHKOBCKUMY OPTaHM3aliUsIMH.

3HaHKe OCHOBHEIX MojioxXeHHit O6nieit yacTu GaHKOBCKOrO IpaBa
HeoOXOAYMO He TOJIbKO I0OpUCTY, paboTatolieMy B 6aHKe, HO U pYKOBO-
JUTENIO NPEIIIPUATHSE, MEHEIKEPY, pAOOTHHUKY NpaBOOXPaHUTENbHEIX
¥ 3aKOHOTBOPYECKHX opraHoB. [10/163y 13 yueOHMKA MOTYT H3BJieYb BCe,
KTO MHTepecyeTcsl MpoblieMaMyt TIpABOBOTO PETyIMpPOBaHUST OaHKOB-
CKO¥ cHcTeMBI POCCHM HE TOJIBKO B €€ CETOAHSLIHEM COCTOSHUH, HO U
B MEPCIIEXTUBE, C «3aeIoM» Ha Bymylee.

AxaneMUK-cexpeTaph OTIeAeHUS (PHIOCOQUM, COLIMOIOIHH,
TICHXOJIOTHY Y NipaBa PoccHitcKo# akafieMUHt Hayk,
Ivmpexrop MHcTUTYTA rocyaapcTsa M nipasa PAH

axaneMuk PAH B.H. Tomopsus



INPEIMCJIOBHE

CyllecTByeT pacxoxee MHEHMe, YTO B pe3yibTaTe (PUHAHCOBOTO
Kpusuca 1998 r. 6aHkoBcKast cucTteMa PoccuM okasanach paspyllieH-
HOM, B CBA3M C YyeM HMcciefoBaHue mpobieM OaHKOBCKOrO Ipasa Io-
TEPSUIO aKTyalbHOCTh. ABTOPBI HACTOSIIIIEro yyebHUKa yOe X IeHbI B 06~
paTHOM. MBI riojlaraeM, 4YTo OTHOM M3 BECOMBIX TIPUYMH (PMHAHCOBO-
$aHKOBCKOTrO KpHM3HMC2a, BEISIBUBIIETO HEYCTOMUMBOCTBD POCCHMCKMX
6aHKOB K BHEUIHUM HOTPACCHUSM, SABIBIETCS TO, YTO JO CHMX IIOp HET
€IMHOI OpraHU3alIMOHHO-TIPAaBOBOI KOHIEIIIMY TOCTPOEHU U QYHK-
HMOHMPOBaHUsI GaHKOBCKOM cucTeMbl Poccun. M ceromus Bpan iu
MOXHO HaitTH 4eI0oBeKa, KOTOPBIH CMOT OBl YSTKO OTBETUTH Ha BOIIPOC:
KaKyio 6aHKOBCKYIO CHUCTEMY MBI CTPOMM B cTpaHe?

TTpouecc nmoctpoeHust 6aHKOBCKO CHCTEMBI U TIPaBOBOT'O YperyaH-
POBaHMA JEATEIPHOCTH KPEAUTHBIX OpraHu3alMit MIET y Hac HacKoKa-
MU, DeccUCTEMHO, BHE KaKoro-iaubo riaHa. 9To o6yclIoBiIeHo, B YacT-
HOCTH, OTCYTCTBMEM 1IETIOCTHOTO B3IJIsIa Ha MHOTHE MpoGieMEl QyHK-
LIUOHUPOBAaHUA KOMMepYecKUX 6aHKOB B PoCCcHM M Ha UX IIPABOBYIO
OCHOBY, a TaKXe HelIOHMMAaHUeM CYLIIHOCTHBIX XapaKTePUCTUK CaMOro
6aHKOBCKOTO IIpaBa.

Ha npoTscxeHMM MHOTHX JIET He TIpeKpaliaeTcs HaydHasd JUCKYCCHS
0 TOM, YTO NpeAcTaBadeT cobolt OaHKoBckoe MpaBo. B xone 3Tol nuc-
KYCCHM BBIIBWIMCH MHOTOYHMCIEHHBIE (4acTO IIPSIMO IIPOTUBOIOIOXK-
HbIE) TOYKYU 3pEHUS.

Tax, onHy yyeHble cHUTATM GaHKOBCKOE IPaBo IONOTpacbio Qu-
HAHCOBOTO IpaBal, Ipyrue OTHOCHIM BCe NMPaBOOTHOIUEHUS, BO3HU-
Kalolue B 6aHKOBCKOM cepe, K X035iiCTBEHHO-TIPaBOBBIM? U HE IIpH-
3HaBalM, 4TO 6GaHKOBCKOE IpaBo ABISETCSA OTHENBHOU OTpac/ibio
npaBa’.

BrickaspiBaeTcss MHEHUE, YTO 6aHKOBCKOE IPaBO He SBJISETCS HU
CaMOCTOSITEJIBHOM OTpacJbIo IIpaBa, HU MONOTPACEIO TipaBa, TaK Kak

1 CM.: Iypesun H.C. Ouepku coBETCKOTO 6aHKOBCKOTO npasa. JL., 1952. C. 16; Pogun-
cxuil E.A. OCHOBHbIE BOIIPOCEHI TEOPHHU COBETCKOTO (hUHaHCOBOrO paBa. M., 1960. C. 161.
Cm.: Kozan MJL. IIpaBooTHOILIERUA Mexiy [oc6aHKOM 1 o6beuHeHusamy // Cos.
mcygapcmo K npaBo. 1974. Ne 1. C. 60.
N Cm.: Kozan M.JI. TlpoekT Hyxnaercs B nopabotke // [ocyrapcrtso u npaso. 1996,
2.C.98.
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o6HIeCTBEHHbBIE OTHOLIEHU, KOTOPhlE PEryIUpYIOTCS 6aHKOBCKUM
TIPaBOM, HENb3sl ITPU3HATh HACTONBKO CBOEOOPa3HBIMU, YTOOBI OHU
CMOIJIM COCTaBUTE IIPEAMET OTAEIBHON OTPAC/H NpaBa’, UM YTO BbIIE-
JISTh 6aHKOBCKOE IIPaBoO B OTHENBHYIO OTPAC/IbL MPaBa 110Ka PaHo M OHO
JOJDKHO PacCMaTPUBATBCS KaK WHCTUTYT WM MOXOTPAcih (PMHAHCOBO-
TO IpaBa, TaK KaK B IPOTMBHOM CJIyyae BOSHUKHET OITACHOCTb, YTO OHO
6ymeT obecrieuuBaTh TOJNLKO UHTEPEChl CaMUX 6aHKOB, HO He rocynap-
CTBa, He TpaXIaHWHa, He 00LIECTBa B LIEAOM?,

OXHU roBOPAT O MEXOTPACIEeBOM XapakKTepe BaHKOBCKOTO TpaBa’,
Ipyrue OTMEYaloT, YTO NIPU COXPaHEHHH SKOHOMHYECKHX OCHOBaHUM B
OnrpKaiiulee BpeMst 6aHKOBCKOE ITPaBo TIOCTENIEHHO TpaHCHOpMUpYeT-
cl B CaMOCTOSITENILHYIO OTPaciIb IIpaBa ¥ MOJYYMT IIPABO Ha CYILECTBO-
BaHMe*, TPETbU YTBEPXAAIOT, YTO GAHKOBCKOE IIPABO YXKE€ CETOJHA
MOXHO pacCMaTpHBaTh B KaYECTBE CAMOCTOSITEIbHOM KOMILIIEKCHOM OT-
paciu Ipaga’.

BosHiuKaeT BoIpoc: Kakoe 3HaYeHKe UMeeT 3Ta, Ka3ajioch ObI COBep-
LIEHHO JajeKas OT NTOBCeJHEBHOI NMpakTHXH, Ipobiaema?

Cy1lecTByeT, HanpyMep, MHEHHE, YTO «pellleHHe BOIpoca O IIpH-
3HaHWM WIN HeNpU3HAHMU GaHKOBCKOIO IIpaBa CaMOCTOSATENbHOIK OT-
pacibio ¢ TOYKY 3peHUs NIPaKTUYEeCKOro IIpIMEHEHNS HE HMeET Cyllie-
CTBEHHOI'0 3HaYEHHS, PABHO KaK 3TO MAalo YTO 3HAYUT JUIS Pa3sBUTUS
caMoit oTpaciu»S,

Ha Haiu B3ris, 5Ta TOYKa 3peHusl HeBepHa ¥ HenpogyKTubHa. OT-
CYTCTBHUE TEOPETUYECKOr0 06OCHOBAHMS U OOILIEHAYYHOIO NIPU3HAHUA
0aHKOBCKOrO IpaBa Kax CaMOCTOSTEALHOM OoTpaciy rpapa O3HayaeT
MPOJOJIKEHUE CYLLECTBYIOLIEH HBIHE IMTOPOYHON ITPaKTHKY, TPH KOTO-
POt pa3nUYHLIe ACIIEKTHI IIPABOBOIC PeTyNUpPOBaHUst 6aHKOBCKOM Jiesi-
TEJIBHOCTH OCBELUAIOTCS OTAENbHO APYT OT Apyra, YTo AejiaeT HEBO3-
MOXHBIM (hOpMUPOBaHIE LIETOCTHOTO NMPEACTABIEHUS O TAKOM CIOX-

1 Cm.: Egumosa JI.T. BaHKoBcKoe MpaBo: Yye6HOE U ApakTHyecKoe mocobue. M.,
1994, C. 4.

2 Cm.: fopbynosa O.H. Boliensith 6aHKOBCKOE NPABO B OTAETLHYIO OTpaciib TIpaBa
noxa pano // IOpun. mup. 1998. Ne 8. C. 15.

E.A. [TaBnoackuit cYuTaeT CripaBeIMBOH KPHTHKY TOYKH 3pCHUS, B COOTBETCTBHH C
KOTOpo#t 6aHKOBCKOE TIPABO MOXHO CYMTATH MHCTUTYTOM JINGO NMOZOTPACIbO (PHHAHCO-
Boro npasa (cM.: Taesodexuii E.A. Vinen asropa nognepxusaio // Tocyrapcrso U 1paso.
1996. Ne 2. C. 103).

Cwm.: Symos A. B. Tloxenanue npaxrika // Tocynapcrso u paso. 1996. Ne 2. C. 103.

Oneiinux O.M. OcHoBsl 6aHKOBCKOro npasa: Kype nekuuit. M., 1997. C. 33.

CM.: ITuckomun M. H. O6 yue6Hom xypce «OcHOBBI 6aHKOBCKOTO MpaBa Poccuit-
cxoif Oerepaunn» // Tocynapcrso v npaso. 1996. Ne 1. C. 108.

Oneiinux O. M, OcHoBbi 6arkoBckoro npasa: Kype nexuuit. C. 33.
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HOM U B psilic OTHOLUEHMH IIPOTUBOPEYMBOM IIpeIMETE, KAKUM SIBJSIETCA
6aHkxoBckoe npaBo Poccyuu.

3aMBIKasACh IPY H3Y4eHUH NMpobJieM NPaBOBOIO PEryIXpoOBaHUs de-
SITENIbHOCTH KpeOUTHBIX OpraHu3allil B paMKax pasiMyHbIX oTpacyei
IOPUIMYECKOH HayKH (B paMKaX KOHCTUTYLIMOHHOTO IpaBa, rpaxiaH-
CKOTO ITpaBa, aAMMHHUCTPAaTHBHOIO [1paBa, PUHAHCOBOIO paBa, yro-
JIOBHOTO TIpaBa M T.[I., KaXI0e U3 KOTOPHIX UMeET CBOH 0COOBIN B3IIAL
Ha Belll}, YTO COBEPIIEHHO OGOCHOBAHHO), MBI OCTaAeMCS B IUIEHY CIie-
HU(UYECKOTO PACCMOTPEHUS UMU ITpobJIeM.

PazymeeTcs, B pa3iUyHbIX OTPACISIX I0PUINYECKON HAYKM TIpOBeIe-
Hbl LEHHBIE HCCIEAOBAHMS OTIENbHBIX aclleKTOB IIPABOBOIO PErYIUpO-
BaHUS GAHKOBCKOM JEATENLHOCTHU 1 ITOMYYeHb! Pe3yIbTaThl, UMEIOLLME
foJibllioe 3HaYyeHUE IS JaNbHEHLIero pasBUTUSI HayKWM U MPaKTUKU
0aHKOBCKOTI'O ItpaBa. 1eM He MeHee BaXXHO UMETh B BUIY, YTO C TOUKHU
3peHKUS OaHKOBCKOTO IIpaBa Mbl, U3yyasi Ha3BaHHbIE QUCUUITIINHEL, KaK
NIpPaBUJIO, TIOCTUraEM JIMIIE YaCTHbIE BOIIPOCHL M OKA3bIBAEMCS HE B CO-
CTOSTHMM OXBaTUTh NTPaBOBLIe TPOOIeMbl 6aHKOBCKOH AEATENLHOCTH BO
Bceif MX monHoTe. UMeHHO 3To 06ycioBIMBaeT OUHIMOOYHOCTE MU3J0-
XEHHOM BBILIE TOUKY 3pEHUA.

B xoHeYHOM cyeTe caMO BO3HMKHOBEHUE 0aHKOBCKOTO KpH3UCa U
€r0 CTONb YKACHBIE IOCHEeACTBUA ObLIM OB HEBO3MOXHBI, €CAU Ol
JIIOIH, HEMOCPEICTBEHHO 3aHATHIE OCYLIECTBIEHUEM OaHKOBCKOM Aesi-
TETBHOCTH, HMEMY LIEJIOCTHOE TIPpEACTaBIeHHE HE TOJIBKO O TEXHUYEC-
KO cTopoHe 6aHKOBCKOTO Jejia, HO U O IpaBOBLIX OCHOBAaX OCYLUECTB-
NIeHUs1 GaHKOBCKOM AeSATENbHOCTH, 06€3 Yero HEBO3MOXHO BBICOKOIPO-
deccHoHaNBHOE YIIpaBieHUe 6aHKOM.

OrcytcTBre npogeccHOHANH3Ma B HAHKOBCKOM YTIPaBJIeHHU, KO-
HEYHO Xe, ChIrpajlo JaleKo He MOCAeIHIOK pojibk B GOPMUPOBAHHUU
MpEANOChUIOK U YCNOBUHA (PUHAHCOBO-0aHKOBCKOTrO Kpusuca. O6uie-
K3BECTEH HEJOCTATOYHbLIH YpOBEHBb NMpPaBOBOM MOATOTOBKHU HE TOJBKO
MHOTHX pYKOBOAUTENEH U pabOTHUKOB KPETUTHBIX OpraHu3aluil, HO ¥
aBTOPOB psila HOPMaTUBHBIX akToB baHka Poccuu, KOTopble TaKXe He
TNONYYWIM B CBOE BpeMs LIEJIOCTHOIO 6aHKOBCKO-NPABOBOIo 06paso-
BaHMUSL.

Ci10BOM, CEIOXHS HEBO3MOXHO YCIICIIHO peLraTh IIpoGieMbl YIIpaB-
JieHUs 6aHKOBCKOHN CUCTEMOI U IIPOLIECCOM € pa3sBUTHS, OrpaHUYUBa-
SICh U3y4YEeHWEM BOIIPOCOB IIPABOBOM perfiaMeHTalluy CO3NaHUs U Jes-
TEJILHOCTY KPEAUTHBIX OpraHU3alliil U ApYIUX 37eMEHTOB OaHKOBCKOM
CUCTEMBI JIMIUB B paMKax KypCOB KOHCTUTYLIMOHHOTO, IPaXIaHCKOTO,
aIMUHMCTPAaTUBHOIO, GUHAHCOBOrO, YTOJOBHOI'O ¥ MEXIYHApOIHOIo
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[paBa, B KOTOPBIX IPAaBOOTHOLIEHUS C YIaCTUEM KPEIUTHLIX OpraHu3a-
L1 pacCMaTpUBAIOTCS B aCreKTe, 06YCIOBJIEHHOM CIIEIM(PUKON Npef-
MeTa COOTBETCTBYIOLIEH OTPACIIU IpaBa, YTO BIIONHE ECTECTBEHHO.

CHCcTeMaTU3UPOBaHHOE, LIEJOCTHOE M3IO0XEHHME HAYYHOTo MaTe-
puaia GaHKOBCKOIO MpaBa (Kak CaMOCTOATENbHOM KOMILUTEKCHOH OT-
paciy Npasa) SBISIETCS HeOGXOIUMBIM YCIOBHEM ero TIIyGOKOIro YCBOe-
HUSL M COOTBETCTBEHHO — YCJIOBHEM KaYeCTBEHHOTO YIpaBieHMs 6aH-
KOBCKUM CEKTOPOM CTPaHbI.

B npeasiaraeMoM BHUMaHMIO YUTATENER yyeOHMKE ¢ OOLIETEOPETH -
YECKUX JT03ULUH 0BOCHOBBIBAETCS PoJib U MeCTO 6aHKOBCKOIO Npaba
KaK caMOCTOSITEIbHOM KOMIUIEKCHOM OTpaciy TpaBa B CUCTEME pOC-
CUIACKOTIO IpaBa.

C 3TO¥ LIENIBIO PACCMATPUBAIOTCA CIIEUN(DUKA ITPEAMETA Y IIPUHLM -
161 6aHKOBCKOTO MTpaBa KaK KOMILIEKCHOM OTpaCIv IIpaBa, 0COGEHHOC-
TH METOIOB IIPaBOBOTO PEry/IMpOBaHKs 6aHKOBCKOTO [1paBa, €ro CTPyK-
Typa U UCTOYHMKH. ‘

Bormpoc ¢ TOM, YTO K KPUTEPUSM BHIAETEHUST OTPACIY IIPaBa OTHO-
csTCSl HaJuyue cOBCTBEHHBIX NIpeaMeTa B MeToma, GblT pelleH ellle B
COBETCKOE BpeMsi. B TOT mepuox BOMpOCk! TEOPHHU NpaBa GbUIM ITOYTH
eINHCTBEHHBIMM, 110 KOTOPBIM JOITYCKANTOCH BeeHUe HaYYHBIX AUCKYC-
cuit. OIHAKO He [TPUBEPXEHHOCTh TPAAULIMM 3aCTABUIA ABTOPOB Y4e6-
HMKa pa3pabaThIBaTh YKa3aHHble BOIIPOCH! IPUMEHUTENBHO K 6aHKOB-
cKOMY MpaBy. Bes 3Toro nmpocro Hesp3st 6bU10 0GOHTHCE: HEBO3MOXHO
060CHOBATh HAIMYME CAMOCTOATEILHON OTPACIM NIpaBa, He PaCKphIBast
ee MpeIMeTa, METOa, CUCTEMY, TPUHIMIIOB U T.X.

Ocoboii 3agaueii crtana paspaboTka TeOpeTUYECKMX BOITPOCOB HayKH
GaHKOBCKOTr'0 NpaBa KaK OTPac/y IOpUINIECKOH HayKH, YTO IIpeAmona-
raeT pacCMOTPEHHUE €€ ITpeIMeTa, METOLOJIOTMH, CUCTEMB], OTIMYMHA OT
OOHOMMEHHOM OTpac/y IpaBa ¥ y4e6HOW JUCLUTLTMHEL

Bosblioe MecTo B yyeOHMKE OTBEACHO IMOHATHHHOMY annapary
6aHKOBCKOTIO TIpaBa, B XO€ pa3paboTKy KOTOPOIo aBTOPHI NOTIbITANMCE
chOpMyIHPOBATh U TEOPETUYECKM 0GOCHOBATh ONpENENIEHUs OTAENb-
HBIX TIPaBOBBIX TOHATHI, KOTOpbIe, HECMOTPSI Ha IUIMPOKOE YIoTpe6-
JIeHUe B TeKCTaX pasMYHbIX HOPMATUBHBIX IIPaBOBBIX aKTOB, A0 CHX
1IOp B Pas/IMYHBIX MCTOYHMKAX TPAKTYIOTCSI IIO-Pa3HOMY, 4YTO He CO-
OTBETCTBYET ITOBCEJHEBHbIM NMOTPEGHOCTAM IpaBOIPUMEHUTENBHOM
TPAKTHKH.

HznoxeHune TEOpeTUYECKMX aCTlCKTOB HayKH 6aHKOBCKOro Ipaba,
KakK U3BECTHO, Mpeanojaraet O6paLLlCHI/IC HE TOJIBKO K €€ COBpEMEHHO~
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MY COCTOSTHHIO, HO Y K HCTOPHYECKOMY OITBITY, LIETOCTHOE paccMOTpe-
HME KOTOPOTo II03BOJISIET 000CHOBLIBATh MATMCTPATIbHELE HAIIPaBICHUS
IaJpHeifero pa3suTHs 6aHKOBCKoro npasa Poccui.

Ilpu u370KeHUM UCTOPHH GaHKOBCKOT'O [IpaBa aBTOPHI UCXOMWIH U3
TOTO, YTO JIOTUKA METOPHYECKOro pa3BUTUSI POCCHHCKOM GaHKOBCKOM
CUCTEeMBI X GaHKOBCKOTO 3aKOHOIATEILCTBA Haubolee HarJsIAHO Npo-
SIBJISIETCSA Ha MepeTOMHBIX (KpU3UCHBIX) 3TallaX UCTOPUUECKOTO Pa3BU-
THS rocynapcrsa. I1oaToMy OCHOBHOE BHUMAaHHUE COCDPENOTOYMBACTCS
Ha TaKMX BOTpOcax, KaK cTaHOBJeHUe 6aHKOBCKOW cucteMul Poccuy,
ee (popMUpOBaHKE B rofbl NIPOBEAEHUST HOBOI SKOHOMUYECKON TOJIM-
THUKH, pe(OpMHUPOBAHUE B YCTOBUSIX OCTPOSHHUSI pHIHOUHOM 3KOHOMH~
k¥ B 80—90-x rr. XX B.

AHaNu3 COCTOSIHUS POCCUMCKOR 3KOHOMHKH, MPUYMHBI, 00YyCI0-
BUBIUHE HacTyILUIEHME CHCTEMHOTO OaHKOBCKOrO Kpusuca 1997—
1998 rr., naeT BO3MOXHOCTh CIIPOrHO3UPOBATh U TEOPETUYECKHN 06O0-
CHOBATh OCHOBHbIE HAIlpaBJIeHHUs JabHEHIIIEro pa3sBUTHSA GaHKOBCKOI
CHCTeMBbI U 6aHKOBCKOTO 3aKOHOAaTeNbCcTBa Poccuu.

YKa3zaTenb COKpaneHHii
BBC CCCP — Beaomoctu Bepxoproro Cosera CCCP
BCHI u BC — Benomoctu Che3na HApOJHEIX JEIyTaTOB

(PP, PCOCP,CCCP) (P®, PCOCP, CCCP) u BepxosHoro
Cogeta (PO, PCHOCP, CCCP)

Pr ' — Poccuiickas rasera

C3 (P®, CCCP) — Cobpanue 3akoHozareasctBa (PO,
CCCP)

CII CCCP — CobGpanue moctaHositeHuit Copeta Mu-

HuctpoB (I1paButenscrsa) CCCP
CY PCOCP — C6opHuUK y3akoHeHult PCOCP



I'nrasa I. BAHKOBCKOE ITPABO KAK OTPACIIb
POCCHUCKOI'O ITPABA, .
KAK HAYKA 1 YYEBHAA TUCIINILINHA

barnkoBckag cucreMa, Gyayuu OXHUM U3 CaAMBIX BaXHBIX 3JIEMEHTOB
3KOHOMMKY JHOGOr0 COBPEMEHHOTO I'OCYAAapCTBa, OKA3bIBAET OIPOM-
HO€, pa3HOCTOPOHHEE BO3JECTBIE Ha XXU3HEOCITEIBFHOCTh o6IIecTRa
B LeioM. OHa He TOJBKO 00eCTIeYBaeT aKKYMY/ISIUUIO CBOBOIHBIX Je-
HEXHBIX CPEICTB M UX BOBJIeYeHUE B opULIMaNbHBIM 000POT, HO U SIBJIsI-
€TCH MEXaHU3MOM MEXOTPAacIeBOro M MEXPETHOHABLHOTO TIepepaciipe-
JleIeHUsA JEHEXHOT0 KanuTaja, a TakKe KII04YeBEIM 3JIeMEHTOM pacyeT-
HOTO Y IJIATEXHOI0 MEXaHU3MOB XO3MCTBEHHOMN CHCTEMbI CTPaHBI.

OT coCTOSIHUSL 62HKOBCKOW CHCTEMBI I'OCYIApCTBa CYLIECTBEHHEIM
00pa3oM 3aBMCHT 3alIMINEHHOCTD ¥ YCTOHYMBOCTh HALIMOHATBHOM Ba-
JIIOTBI, B TOM YMCJIE €€ ITOKYTaTeIbHas CItocoGHOCTh H KypC I10 OTHOIIIe-
HMIO K HHOCTPaHHBIM BaJIOTaM, YTO HMeeT IPEeBOCTENNEHHOE 3HaYEHHE
[UIS TOCYJAPCTBEHHOTO CYBEpEHUTETA.

BecniepeboitHoe U 3¢ deKTHBHOE HYHKIIMOHUPOBAHUE TOCYAAPCT-
BEHHBIX OPraHOB U YIPEXIeHUH, pa3BUTHE CYBEPEHHOI'O FOCYIapCTBa B
LIEJIOM HaIpsIMYIO 3aBUCST OT COCTOSHUSI 6HaHKOBCKOM CUCTEMBI CTpa-
HBI, OT €€ YCTOHYUBOCTH U HaNeXHOCTH. bes Takoil cucTeMBl HEBO3~
MOXHO YCIIELTHOE OCYLIECTBIEHNE TOCYAapCTBEHHBIX SKOHOMUYECKHX,
COLIMAJILHBIX, ITOJUTUKO-IIPABOBBIX, 9KOJOTHYECKUX U APYTUX IIpO-
TpaMM M I[IPOEKTOB.

JUia mo6oro CyBepeHHOro rocylapcTBa BOIIPOCH 0GecriedeHus yc-
TONYMBOCTH HAUMOHANLHON GaHKOBCKOM CHCTEMBI, COCTABISAA YacThb
colepXaHUs IOHSITUS «3KOHOMUYecKasl 6€30M1acCHOCTh rocyIapcTBar,
HMMeEIOT CTpaTerndyeckoe 3HaYeHUe U Beerua aKTyalbHEL

Cranosnenue B Poccuiickoit Peaepaltnu 6aHKOBCKOM CUCTEMBI Phl-
HOYHOTO THUITa X POPMUPOBaHME ee IIPABOBRIX OCHOB OTHOCATCS K YUCTY
HauboJiee 3pMMBIX M OYeHb BAXHBIX PE3YNbTaTOB IIPOUCXOAsAUIeH B
CTpaHe 3KOHOMHUYecKOU pedopMbl. bomee TOro, craHoBieHUe HOBOIA
6aHKOBCKON CHCTEMEI U € IIPABOBbIX OCHOB ABJsIeTC 00s3aTENbHbIM
YCJIIOBUEM [OCIIEAOBATENLHOTO OCYLIECTBICHUS CAMOI 5KOHOMUYECKOMH
pedopMBI. :

XoTs 1 10 Hayayia peopM B CTpaHe cyLecTBOBAJIA pa3BETBICHHAS
cucteMa GaHKOBCKHMX yupexaeHu#, 6aHKoBckoe oeno B Poccuy, 1o cy-
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1LECTBY, CKJaJbIBaeTcsl ceiyac 3aHOBO. M 370 CBf3aHO HE TOJBLKO C
TIOSABJIEHMEM B COCTaBe GAHKOBCKOM CHCTEMB KOMMEPYECKUX POCCUI-
CKUX U MHOCTpaHHBIX OaHKOB. KopeHHBIM 06pa3oM M3MEHWINCE YCilo-
BUS, B KOTOpbIX paboTaloT BCE KpeIUTHbIE OpraHM3aluu, a ClefoBa-
TEJBHO, CTall MHBIMM UX (QYHKLIMM, 3aJa4yd, METOObI JAEATENIBHOCTH,
XapakTep BHIITOTHAEMBIX UMY orepauurii, Bcs cucTeMa UX GyHKUMOHHU-
pOBaHMA.

CoBepllleHCTBOBaHHE (GOPMUPYIOLIEHCS HOBOY 6aHKOBCKOM CHUCTe-
MBI U O2aHKOBCKOT'O TipaBa, peryiupylonlero 6aHKOBCKYIO AEATENb-
HOCTb, — HEOOX0AMMOE YCIIOBUE yCIleXa IIPOBOAUMBIX B CTpaHe 3KOHO-
MUYECKUX [Ipeobpa3oBaHuil.

§ 1. BaHKOBCKO€ NpaBo — KOMILIEKCHAsl OTPacab fipaBa

B coBeTckuit mepuoa GaHKOBCKOE MPaBO pacCMaTPUBATIOCh OOBIYHO
KakK MOI0Tpacib MO0 MHCTUTYT duHaHcoBoro npasa. Camo puHaHCcO-
BOE TIpPaBO TPAaKTOBAIOCH KaK 060cobMBINasicsl YaCTh TOCYAAPCTBEHHOTO
Y aIMUAHUCTPAaTUBHOTIO [1paBa, BbISNUBIUASICS B CAMOCTOATENLHYIO OT-
pacb IIpaBa B CBS3M cO crielr UKot o6beKTa [IpaBOBOro peryIMpoBa-
HMS Y eT0o OOLIECTBEHHBIM 3Ha4YeHHeM. B cully 3TOro OCHOBHBIM METO-
JOM IIpPaBOBOTO peryliMpoBaHUs (GUHAHCOBOrO IpaBa 6bUT METO BIACT-
HBIX MpeANMCaHuM, KOTOpPHHN pacnpocTpaHulica U Ha 6aHKOBCKOe
npaso. [Ipu 5TOM Bce 0OLIECTBEHHbIE OTHOLIEHUS, B KOTOPBIX Y4aCTBO-
Bany GaHKU KaK cyOBeKThI XO39UCTBEHHO! NeATENbHOCTH, KaK paBHO-
NpapHble NapTHEPBl, OCTaBalich B cdepe AeHCTBUSA I'PaXIaHCKOTO
npasa. ‘

W3 ckasaHHOro ciiefyeT, YTO YXKe B TO BpeMs BbUIM HEKOTOPLIE OC-
HOBaHMUSI, KOTOPBIE MOTIU [TO3BONUTE OaHKOBCKOMY I1PaBY BbLAEJIUTLCSI
B KOMILIEKCHYIO OTpac/b, 00BEAUHSIOLLYI0 HOPMbI aIMUHUCTPATUBHO-
ro ¥ rpaxnaHckoro npara. Ho storo He npousouuno. Hu Hayka, HU
TIpaKTHYeCcKasl AeATEAbHOCTh B 00MaCTH CHCTEMaTM3aLlMM 3aKOHOAA-
TeJIbCTBA HE TIONLLIM IO TaKoMy. NyTd. M ato rnoHsATHO. B coBeTcKoe
BpeMsI BCSL XO3MUCTBEHHAS AEATENbHOCTh, B TOM YUCIe B 6AaHKOBCKOM
ctepe, OCHOBBIBAIACH OOJBIIE HAa IUPEKTHBAX U3 LIEHTpa, YeM Ha J0ro-
BOpe, a caMa OaHKOBCKas AesITeIbHOCTh HOCHIIA CKOpee BJIACTHOOPra-
HU33LUOHHbIH, YeM KOMMeEpYECKHH XxapakTep. [To 3To# npuynHe B yKa-
3aHHBIA [1epHON NOrOBOPHBIE OTHOILUEHUS, peryJupyeMble HOPMaMU
rpaX1aHCKOro NIpaBa, eCTeCTBEHHO, UMENY Wb ITOAYUHEHHOE 3HaYye-
Hue U BeCbMa OrpaHM4YeHHYI0 061acTh pacnpocTpaHeHUs. B Takux ye-
JOBHAX, KOHEYHO XK€, HE MOTIJla BO3HUKHYTh TIpaKTU4YeCcKas Iorped-
HOCTb B TOM, YTOObI 00LEIMHSATE HOPMBI IPaXIAHCKOTrO U afMUHUCTpa-
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TUBHOTO NIPaBa B eIMHYI0 OTpaciib 6AHKOBCKOIO TpaBa, IpeBpallias ero
TEM CAMbIM B KOMIUIEKCHYIO OTpacCib.

C HayaloM 3KOHOMMUeCcKO# pedopMbl U OOGYCIOBIEHHEIMU €10 Ka-
YeCTBEHHBLIMU U3MEHEHUAMY 3aKOHOIATETHCTBA PE3KO H3MEHIIOCH CO-
OTHOIIEHUE HOPM ITYONWYHOTO ¥ YaCTHOTO NpaBa, PeryIupyoLmx 6aH-
KOBCKYIO NeATENLHOCTD, B [10Jib3y nociaeaHero. [1pu aToM He ncyesso u
HE MOIJIO MCYE3HYTh aIMUHUCTPATUBHO-IIPABOBOE PEryAUpoBaHue ae-
ATEJbHOCTY KPENUTHBIX OpPraHU3aLMit, XOTS €r0 COAepXaHue U XapaK-
Tep MpeTepley CYLLECTBEHHbIE UBMEHEHUSI.

Takue nepeMeHs! IIOCTaBWIM B OBECTKY AHS OOYCHOBJIEHHBIN Ha-
CTOSITEJIBHON IPaKTUYECKOH TOTPEGHOCTHIO BOIIPOC O BELACERMH 6aH-
KOBCKOTO I1paBa B CAMOCTOSITE/IEHYIO KOMITJIEKCHYIO OTPacIb.

BaHKOBCKOE ITpaBo KaK CaMOCTOSATEIbHASI OTPACIIb [TPaBa BbIAEISET-
Cs1 B CUCTEME POCCUICKOTO NpaBa B CHITY CIEAYIOLIUX OGCTOSTEIBCTB:

1. Haauuue o6ujecmeaennoi nompebrhocmuy u 20cydapcmeeHHO20 uHme-
peca 8 CaMOCMOAMeNbHOM NPABOEOM pezyaupoeanuu makol ompacau, o6y-
CA081eHHOE 0C000I BHAMUMOCIbIO BAHKO8CKO ClCmeMb IS OCYLIECTBJIe-
HMS ¥ yCNEWHOT0 3aBePIeHUsS] SKOHOMUYECKOM pedOpMBI.

MHeHue O TONMTUYECKOH 3aMHTepPeCOBAHHOCTU TOCYIApCTBa B
CaMOCTOATENFHOM PETYJIMPOBAaHUN KOMILIEKCa OB1IeCTBEHHBIX OT-
HOILEeHWH, 0bAaJaloIINX ONpeAeIeHHBIM eIMHCTBOM, B KaueCTBe
NpPeANoOChIIKM IJISI BhIACACHUS OTpaciu MpaBa BIEpBbie OBIIO BbI-
ckazano J1.U. Jem6o u noanepxano M.U. ITuckotunbiM'. Tesuc xe 06
O0IIECTBEHHOM 3HAYEHUM 00BEKTA IIPABOBOTO PEryIUpOBaHUS B Kaye-
CTBE OJIHOM M3 [TPeANOChIIOK JJ15 BhlIeIeH s OTpaciu NIpasa Briep-
Bble ObL1 BELABUHYT U o6ocHoBaH P.O. XanguHoi U Bocnpousso-
JAUTCH B psiie paGoT Kak GeCCOpHbIt2.

Ocobag 3HaYUMOCTh OAHKOBCKOM CUCTEMBI, HAMUYME ODlIeCTBEH-
HOH NOTpeGHOCTU M TOCYIApCTBEHHOIO HHTEpeca B CAMOCTOATENLHOM
IIpaBOBOM PETYJIMPOBAaHWU OAHKOBCKON AeATENbBHOCTH OBYCHOBIEHBI
TeM, YTO HedTeNbHOCTh KoMMepyeckux 6ankoB u Banka Poccun Herno-
CPENCTBEHHO BIMSIET HA pealU3alMio MoCyAapCTBEHHON 3KOHOMUYEC-

1 Cwm.: Jembo JI. H. O npuBUMNAX NOCTPOEHHUS CUCTEMBI NpaBa // COB. TOCYAApCTBO
u.npaso. 1956. Ne 8. C. 91; IMuckomun M.H. Coserckoe GIOIKETHOE NMPaBO (OCHOBHEIE
npoGneMu) M., 1971.C. 48.

CMm.: leqbuua P.O. K Bonpocy 0 npeaMeTe ¥ CUCTeMe COBETCKOro (puHaHCOBOTO
rnpasa // BONpockl COBETCKOrO alMUHMCTPATUBHOrO M (PMHAHCOBOTO fpasa. M., 1952.
C. 195; CoBeTckoe aIMMHHCTpaTUBHOE NpaBo (O6LLas yacTs). M., 1962. C. 56; d)nHcho—
Boe ripaso. M., 1967. C. 38; ITuckomun M.H. CoBetckoe Glon)Kemoe Tpaso (ocuoaﬂblc
nipoGneMbt). C.49.

2 - 9069



18 I'naBal. bankoBcKoe NpaBo KaK OTpacib pOCCHICKOTO pasa

KOi1 TOMUTHKY U obecrieueHue 3KOHOMUUECKOH 6€3011aCHOCTH CTPaHbl.
DTOT Te3uC MOJyYU HOpMATUBHOE 3aKperieHue B Yxase [Ipesunerra
P® o1 29 anpend 1996 r. «O rocynapcTBEHHOHR CTpaTeruut 3KOHOMUYeC-
Ko¥ GesonacHocTH Poccuiickoit @enepanuy (OCHOBHBIX TIOJIOXEHH-
SIX)», TIE CKa3aHo, YTO HOPMAaTH3aLysi YUHAHCOBBIX [IOTOKOB U pacyer-
HBIX OTHOILEHHUHM, YCTOHYMBOCTL 6aHKOBCKOM CUCTEMBI Y HallMOHAN b~
HOI BaTIOTHI, CTETIEHE 3alIMIIIEHHOCTH UHTEPECOB BKIATUUKOB SIBIISI-
I0TCS BRXKHEHITUMHU KPUTEPUSIMU,, ONPENESIIONIMMU COCTOSIHME 3KOHO-
MHYeCKOii 6e30T1aCHOCTH rocyaapcTaal.

2. HanuMue camocmosmensHozo npedmema npagogozo pezynuposanus,
00ycnoeneHHoe Hemkum @bideneHuem cneyupuky pezyaupyemoix 0aHHOU
ompacabio 001 eCmBeHHbIX OMHOWEHUH.

Boripoc o ToM, UTO B OCHOBE pasrpaHUUeHUS eIUHOTO POCCUMCKOTO
MpaBa Ha OTAebHBIE OTPACITH JIEXUT MPEXE BCEro NPpeJIMET IIpaBoOBOro
pEryaupoBaHys, ObUL PELIEH U NOJIYUW oblllee IpU3HAHUE B XOI€ ITep-
BOM Hay4yHOM AUCKYCCHU O CUCTEME COBETCKOIO COLHATMCTHYECKOIrO
rpasa B 1938—1940 rr.

OO611ecTBEHHbIE OTHOLLEHHS SABIIIOTCS MPEIMETOM IIPaBOBOTO pe-
I'YJIMpOBaHKUA B TOIl Mepe, B KaKO OHM UMEIOT BOJIEBOI XapakTep, T.€.
BBICTYIIAIOT B BUIE BOJICBOr'O IToBedeHMs. BojieBoe IMoBeJeHUE MOXET
BRIPAXKATHCSL B KOHKPETHBIX MTOBEAEHYECKHUX OMEPallUsIX, BBICTYIIATh B
BUJIE OCTYIIKOB UMY LieIOCTHOU RedaTtensHocTU. OT YPOBHS peryaupye-
MOTO NIPaBOM NOBEAESHUS BO MHOTOM 3aBUCAT OCOOEHHOCTH CTPYKTYDBI
npasa. Kak mpaBwiIo, OTOeAbHAS IOPHIUYECKAs HOPMa peryIupyeT I0-
BeJeHUE Ha YpOBHE MTOBENEHYECKOM OIfepallui, UHCTUTYT TipaBa — Io-
CTYTIKa, OTpac/hb IIpaBa — JeSTeTbHOCTU?.

Hcxona u3 storo, 0 6aHKOBCKOM FIpaBe KaK O CaMOCTOSITeNbHON
OTpACTH IIPaBa MOXHO FOBOPUTD B CBSA3H C TeM, UTO HApSAY C APYTUMMU
BUIaMM YeNOBe4YeCKOU AEATENbHOCTY 3aKOHONATENb 0C000 BbIIEIUIT
TakoH ee BUA, KaK GaHKOBCKAsT AeATE/IbHOCTb.

OznHako OTHOLIEHWSIMM, BOSHUKAIOUMMU 1O TIOBOIY OCYLIECTBIE-
HMS KpeIUTHLIMM OpraHu3aluiIMi 1 barkom Poccuu 6aHkoBCKoOM ae-
SITENIBHOCTH, TIpeMeT HaHKOBCKOTO Mpaga He ucueprnbiBaercs. Ero co-
CTaBJISII0T TaKXe MPaBOOTHOUIEHUS, BOSHUKAIOLIMUE B IIPOLIECCE PETYIH-
poBaHus 6aHKoBcko cucteMbl PP co croponsl baHka Poccuu u apy-
TUX OPraHOB rOCYAapCTBEHHOM BiIacTH B LieJIsiX oGecrieYeHUS MHTEPECOB
rpax[JaH, OpraHu3aluit ¥ rocyIapcTaa.

1 Pr.1996. 14 mas.
Cwm.: [TpobneMe! Teopuy rocyfiapcTBa U mpasa: Yye6HuUK / I'Iozx pen. C.C. Anekcee-
Ba. M., 1987. C. 228.
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Taxum 06pasoM, B caMoOM 0B1UEM BUIE MOXHO CKa3aTh, YTO ITPEAMET
GaHKOBCKOI'O [1paBa COCTABISIOT OBIECTBEHHEBIE OTHOLIEHMSI, BO3HU-
KaloliMe B Ipoliecce hyHKUMOHMPOBAaHUS 6aHKOBCKO# cucTeMbl PO.

3. Ilompebrocmy 6 ocobom memode npagosoeo pezyaupoeanus.

HenocTaroyHOCTh TaKOro KpUTEpHs, KaK INpeiMeT [IpaBOBOro pery-
JIMPOBaHMUsL, VIS BbIAENEHUS OTPAC/M NIpaBa ObLIa yoe AU TeNBHO J0Ka3a-
Ha B xole auckyccuu 1938—1940 rr. C.H. BparyceM!, B cBsI3u ¢ ueM
riofiapisiioniee SONBIUMHCTBO YYACTHUKOB HAYIHON IMCKYCCUM 1955~
1958 rr. npu3Baiy Ha IOMOLUIb WICK O METOAE NPABOBOIO PETYIMpPO-
BaHUS. _ ’

Creunduka MeTonos 6aHKOBCKOIO Mpapa 0ByCaA0oBIeHa CrielbH-
YeCKMMMU yepTaMy OBLLECTBEHHBIX OTHOIEHUN, COCTABNIIONIMX TIpe]-
MeT 3Toro Ipasa. Peyb umeT 0 6aHKOBCKUX, IPaKIAHCKUX, aIMUHUCTpa-
TUBHBIX, PMHAHCOBBIX U OPYTUMX IPaBOOTHOIIEHUIX. Cle0BaTeNbHO,
6aHKOBCKOE ITPABO KCIIOJL3YET NEPBUYHBIE METOIRI IIPABOBOIO PETY.IU-
poBaHHMs (IpaXIaHCKO-TIPaBOBOH W agMHHUCTPATHBHO-IIPaBOBOM), a
TaKKe KOMIUTEKCHEI MeTon, NpeacTaBnaonmit coboit ceoeobpasHoe
COYEeTaHHUE MEPBUYHBIX METONOB.

KoMriekcHbI MeTon 6aHKOBCKOTO IpaBa peryiupyeT cMelllaHHbIe
MpaBOOTHOLIEHHKS, BO3ZHUKAOIUME B Ipouecce QYHKUMOHUPOBAHUS
HaHKoBCcKOHU cucTeMnl PQ, U xapakrepusyeTcs CoYeTaHUEM MMIlepa-
TUBHBIX Y TUCTIO3UTUBHBIX TPHEMOB I0PUAMYECKOTO BO3AEHCTBUS, KO-
TOpPBIE B KOHLIEHTPUPOBAHHOM BUJIE BLIPAXAIOTCS B [IPaBOBOM JIOJIOXKE-
HUU (CTaTyce) KPeIUTHBIX OpTaHM3aLUA.

B 6aHKOBCKOM TIpaBe NepBUYHbIE METOIBI B 3aBUCUMOCTH OT XapaK-
Tepa peryJMpyeMbIX OTHOLIEHU ¥ ApYTUX (aKTOpPOB BRICTYIIAIOT B Pa3-
JUYHbBIX BapHauusx. Ha cBoeobpasue aTUX Bapualdil BIUSIIOT KOHKPET-
Hble CrOcobbl peryiUpOBaHMS — A03BONEHUE, 3allpeT, TIO3UTUBHOE
00s13bIBaHYE.

B npuHLIKITE U3JI0XKEHHOTO ObLIO GBI YXe TOCTATOYHO 111 0BOCHO-
BaHMA B 061X YepTax CaMOCTOSITENBHOTO XapaKTepa oTpaciy 6aHKoB-
CKOTO NpaBa, TaK KaK II0Ka3aHO HaIM41e OCHOBHBIX KPUTEPUEB Bbile-
JIEHUs OTpacau TipaBa (TIpeOMeTa M METOMa), a TakKe IPelIlOChUIOK
(o6uiecTBeHHas! TOTPEOHOCTD, TOCYIAPCTBEHHBII UHTepec, 0c0bas 3Ha-
YUMOCTh), HEOOXOAUMBIX U1 TAKOTO BhlAeNeHUs1. O1HaKo IIpU COBpe-
MeHHOM YPOBHE Pa3BUTHA POCCUIICKOTO paBa yKa3aHHEIE TPeIIoChLT-
KU SBISIOTCS HEOOXOOUMBIMU, HO HEJOCTATOYHBLIMU IS BhIIEIEHUS
CaMOCTOSTEbHOM oTpachy MpaBa. YTo Xe M1 3TOro HYXHO eLe?

1 Cwm.: Bpamyes C. H. O npeaMeTe cOBETCKOTO [PaXAaHCKOro npasa // CoB. rocyaap-
cTB0 M npaso. 1940. Ne 1. C. 36—39.

o
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4. Hanuvue aubo nompebrocms @ 0cobbix (cneyuanbhbix) UCMOYHUKAX
npasa.

Hanuyue 0cobbIx MCTOYHUKOB GAHKOBCKOTO IIpaBa MPU3HAHO Ha
3aKOHOJATeIEHOM YPOBHE ITyTeM OQHIMATBHOTO BBeIEHUS B 000pPOT
MMOHATHS «6aHKOBCKOE 3aKOHOIATENbCTBO» DefepaibHbIM 3aKOHOM OT
2 gexabpsa 1990 r. «O llenrpanshoMm Ganke Poccuitckoit Oexepanuun
(banxe Poccuu)» B pen. ot 31 mions 1998 r. (ct. 55). (B cTapoit penax-
UMM 3akoHa — cT. 30 3akoHa PCOCP «O LenrpansHoMm baHke
PCOCP (banke Poccun)» yroTpeGusaicad TEpMUH «3aKOHONATENBCTBO
PCOCP o 6ankax».) ToyHee, 0 5aHKOBCKOM 3aKOHOIATENBCTBE IPaBo-
MEPHO T'OBOPUTE KaK O CAMOCTOATENBHOM OTpaciy poCCHACKOTO 3aKO0-
HOIaTeJIbCTBA ¢ MOMeHTa NPUHATUL B 1990 r. IepBIX IBYX ClTelIUaIb-
HbIX 6aHKOBCKMX 3aKOHOB: «O 6aHKaX YU 6aHKOBCKOH AesATENbHOCTU B
PCODCP» u «O LenTtpansHoM Ganke PCOCP (banxe Poccun)».

CrenanbHoe 6aHKOBCKOE 3aKOHONATENBCTBO SBJISIETCA KOMIUIEKC
HOM OTpaciiblo 3aKOHONATEIBCTBA M B STOM KayeCTBe TPEACTaBisIeT
coboii cnenuduryeckoe CTPYKTYpHOE 00pasoBaHie B CUCTEMe POCCHH -
CKOTO 3aKOHOZATEJILCTBA, KOTOPOE UCIIOb3YET LI KOMIUIEKCHOTO I1pa-
BOBOT'0 peryJIMpOBaHUS BCEX CTOPOH AeATEIBHOCTH 6aHKOBCKOM CHCTE-
MBI HOPMBI Pa3IMYHbIX OTpaciieif mpapa’.

5. Koncmumiyyuornroe u (uau) 3axoHodamenvroe 3axpenienue npuﬁuu-
noe danHoi ompacau npasda.

6. Hanuuue cneyuguueckoii (npucyweid moavko dawnoil ompacau
npaga) cucmembi nOHAMUIL U kamezopuil.

Hrak, 6anrxosckoe npaso kax ompacas pocculickozo npasa npedcmas-
asem coboil COBOKYNHOCIb HOPM, PE2YAUPYIOUUX OMHOWEHUA, 803HUKAI0-
wue 6 npouecce Nocmpoenua, PyHKIYUOHUPOBAHUA U Pa3@UMUA BAHKOGCKOU
cucmemwt Poccuiicioii Pedepayuu, 6 mom uucne 8 npoyecce pecyrupo8anus
6anxosckoli desmenvrocmu co cmoporst banka Poccuu u dpyaux opzarnoe
2ocydapcmeenHoll enacmu, a maxkxce col0308 U accOYUAyUl Kpedumusix
Op2anU3ayuil.

B 6aHKOBCKOM NpaBe cOmepKAaTCsA HOPMBL U MCITONB3YIOTCST METOIBI
IIpaBOBOrO PEryJIUpPOBaHUS pasNMYHBIX OTpaciel pasa, B CBA3M C YeM
OHO SIBISIETCS. KOMNACKCHOU Ompacabio Apasa.

1 C3 Pd. 1995. Ne 18. Cr. 1593; Ne 31. Cr. 2951; 1996. N2 1. Cr. 3,7; Ne 2. Cr. 55;
Ne 26. Cr. 3032; 1997. Ne 9. Cr. 1028; 1998. Ne 10. Cr. 1147 Ne 31. Cr. 3829.
l'lonpo(SHee cM.: Tocynan I'A. K HOBoll KOHUETLMH KPHIUYECKOro 06pa3oBaHMsl
¢UHaHCOBbIX paGOTHHKOB. M., 1996. C. 36.
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Teopusi OCHOBHBIX ¥ KOMIUTEKCHEIX OTpaciielf BO3HMKIIA B CBSI3U C
aHanmmsoM B.K. PartxepoM npoGrem crpaxoBaHus. OH cuMTal, 4To B
npelneiiax CUCTEMBI IIpaBa CJICAYeT pas3iuyaTh ABe KaTeropHH oTpac-
neit — orpaciu OCHOBHBIE ¥ KOMILIEKCHbBIe!. BITOC/IeACTBUM 3Ta Maes
GbLTa MoAAep>XaHa APYTUMY aBTOPaMHU2.

HexoTopble aBTOPHI BBIICISIOT CIEAYIOUIME PasAUYMA MEXAY Oc-
HOBHBIMU ¥ KOMIIJIEKCHBIMY OTPACISAMMU: '

BO-TIEPBBIX, Kax/asl OCHOBHAs (CaMOCTOATEbHAs) OTpacib o61ama-
€T IIpeAMETHBLIM €IMHCTBOM, TOrJa KaK KOMIIEKCHas OTpacib JIULIeHa
Mmoao6HOro eAUHCTBA, [10CKOJbKY PEryiupyeT pasHOpPONHbIE OTHO-
ILIEHUA;

BO-BTOPbIX, B COCTaB OCHOBHbIX OTpacieid He MOTYT BXOLHTh HOPMbI
IpYTryx oTpacieil IIpaBa, B TO BpeMs KaK KOMIUIEKCHAs OTpacib 110 CO-
CTaBy CKJIQ[bIBAETCS M3 HOPM MHBIX (OCHOBHBIX) OTpacJeil rpasa;

B-TPETBbUX, KAXI0A OCHOBHOW OTpaciM Ipasa NpUCYLl criendu-
YECKUI METOX peryUpOBaHuMsl, a JUIs KOMITIEKCHOM OTpaciu IpaBa Xa-
pakTepHa UHasl KapTHHa: B HEY UCITONbL3YeTCs PSI METOAOB IIPaBOBOTO
peryiupoBaHus, IIOYEpIIHYTEIX U3 OCHOBHLIX OTpaciiei; ]

B-4€TBEPTHIX, OCHOBHEIE OTPAC/IM 3aHUMAIOT OIpeleIeHHOE MECTO B
CHCTEMeE IIpaBa, TOrAa KaK KOMILIEKCHBIE OTpaciy HUKAKOro MecTa B
CHCTEeMe IIpaBa He 3aHUMAalOT; UM OTBOIUTCS JIMIUDb YCIOBHOE MECTO (B
3aBUCHUMOCTHU OT Liefielt CUCTeMAaTH3all1) P CUCTEMATHKE ITpaBa’.

IIpusHaBasg B L1eIOM OGOCHOBAHHOCTH TIPUBEIEHHBIX TE3MCOB, He-
06XOIMMO COENATh CENYIOIINE 3aMeYaHsl;

BO-TIEPBBIX, KOMIUIEKCHAS OTPACIIb MpaBa IS MpU3HAHUS €€ TAKOo-
BOM JO/KHa comepXaTh B cebe HeKoe MpeaMeTHOE SApo, T.e. TaKue
obl1eCTBEHHbIE OTHOLNEHMA, KOTOPBIE XOTA U PETYIIMPYIOTCS HOpMaMU
pasaUYHBIX {(OCHOBHBIX) OTpaciel npasa, HO HE MOTYT ObITh OJHO3HAY-
HO HASHTUMDULMPOBAHbl B KauecTBe [PUHALIEXKAUIUX K TTEPBUYHBIM
OTPACTIAM U ABJISAIOTCS KOMILIEKCHBIMU NIPAaBOOTHOIUCHUAMM;

BO-BTODBIX, KOMILIEKCHAA OTPAc)Th [TPaBa TOJBKO 110 IPEUMYLIECTBY
CKJIAIbIBAETCS U3 HOPM UHBIX (OCHOBHBIX) OTpacieil rpaa u ¢ Heob-
XONUMOCTBIO CONEPXUT B CBOEM COCTaBe DPsi HOPM, TIPUCYLIUX HC-

1 Cw.: Paiixep B.K. Q6LueCTBe HHO-UCTOPUYECKME THIbI cTpaxoBanua. M.; JI., 1947.
C. 186.

2 CM.: Wapeopodckui M. JL., Hogghe O.C. O cucteme coBeTckoro ripasa // CoB. rocy-
napeTso U npaso. 1957. Ne 6. C. 103. Cnenyer ormeruts, uto 0.C. Hodde BriocnencTsum
OTKA34JICA OT KOHLIENLIMH KOMIUTIEKCHBIX OTpaciiedl IpaBa.

CM.: Tonemoit JO.K. O TeopeTYECKHX OCHOBAX KOAMGHKAUMM IPaXIaHCKOro 3a-
xoHonatenscrsa // MNpasosenenue. 1957. Ne 1. C. 45; on sce. Komndmkauus rpaxaaHcko-
ro sakoHoznatenscTsa B CCCP (1961—1965): ABToped. AMC. ... AOKT. opyA. Hayk. J1., 1970.
C. 12, .
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KIIIOYUTENBHO JaHHOK KOMIUIEKCHOM oTpaci. OGBIYHO 3TO HOPMbI-
IeUHNIKNY, HOPMBI-MIPUHIUIL] U HOPMBI, colepXalluecs B Ioa3a-
KOHHBIX HOPMAaTUBHBIX aKTax;

B-TPETHUX, TE3UC O TOM, YTO KOMILIEKCHBIE OTPaCciIy HUKAaKOro MeCTa
B CHCTeMe IIpaBa He 3aHUMAIOT, IBJISIETCS 110 MEeHbIIe! Mepe CIIOPHBIM.

B cBsI3s¥ ¢ TeM YTO KOMIUIEKCHasl OTpacib NpaBa COAEPXUT B cebe
M3BECTHOE NMPeAMETHOE SLIPO, a TaKKe Psl UCKIIOYUTENBHO el [IpUCy-
IIMX IPaBOBBIX HOpPM, OHa B IIpoliecce CBOEro OOBbeKTUBUPOBAHUS
BKJTIOY4ETCS B CHCTEMY IIpaBa M 3aHUMaeT COOTBETCTBYIOIIEE MECTO,
onpeenseMoe NiepeKpeliMBaHUEM CTPYKTYPhl JAHHOH KOMILIEKCHOM
OTpacjI¥ CO CTPYKTYpaMU OCHOBHBIX OTpacyieil U 3aBucsiliee OT uepap-
XU Ha3BaHHBIX CTPYKTYP.

Taxum obpa3zoM, 6aHKOBCKOE IpaBO KakK KOMIUIEKCHAsI OTpacib
IpaBa — 3TO He MEXaHUYeCKoe 00beIMHEHUE HOPM OCHOBHEIX OTpac-
Jlelt nmpaBa, a KaueCTBEHHO HOBOE, IOPUIMYECKH LIEJIOCTHOE [PaBOBOE
oGpasoBaHue.

BaHkoBckoe IpaBo OOBEKTUBHO KOHCOJUANPYET 110 OOHOMY IIpes-
METHOMY, TeMaTHUYECKOMY U LI€JIEeBOMY [IPU3HAKY IOPUINYECKH HEOLHO -
POIHBIH (B CMBICJIE OTpAcIeBO MPUHALIEXKHOCTH) MaTepUal, o0bear-
HEHME KOTOPOro OCYILECTRISIOTCS MTyTeM 000TaLlleHUs €ro COepXaHHUs,
BBEICHHUS HOBBIX CIIELIM(UUECKUX CUCTEMHBIX 00001LIeHU N, BblpaboTKHU
Ka4yeCTBEHHO HOBEIX ITOHATUI, MOJIOXEHUI U B CBA3U C 3TUM CYILIECT-
BEHHOTO pa3BUTHS IOPUIAYECKON TEPMUHOIOTHMU.

§ 2. IlpenmeT GaHKOBCKOTO NMpaBa

OO11eCTBEHHBIE OTHOLIEHUS!, BO3HKKAIOLIME B IPOLIECCE OCYILECTB-
nenusi bankoM Poccuu U KpeJUTHBIMU OpPTaHU3aLMAMU CBOUX (DYHK-~
UK, BO MHOTUX CAYYasgX MOXHO OTHECTH K KOHCTUTYLIMOHHBIM, FpaX-
JAHCKUM, afMUHWUCTPAaTHUBHBIM, (DPUMHAHCOBBIM U APYTUM IPABOOTHO-
IHEHWSIM.

BMecTe ¢ TeM B IIpoliecce OCYLIECTBAEHUS 6AHKOBCKOMR AeaTeNb-
HOCTHY BO3HMKAIOT NPaBOOTHOLLIEHUS, KOTOPbIE HE MOTYT GbITh OJHO-
3HaYHO OTHECEHB! K NEePBUYHBIM! OTpacisAM pOCCUHCKOTO IpaBa.
Onu 06pasyloT ocoGyIo TPYIITY, TPUCYIILYIO UCKTIOYUTEIbHO 6aHKOB-
CKOMY IIpaBy, X COCTaBASIOT cleuudHUKy ero npeamera. B cBsisu ¢
STUM BO3HUKAET HEOOXOAMMOCTD BBECTH B Hay4UHb!ii 060pOT KaTeropuio
«0aHKOBCKHUE NPaBOOTHOLIEHUS».

1 INepBuunBIMU OTPACTAMH 1O OTHOLLIEHMIO K OTPACIH GAHKOBCKOTO [1paBa ARISIOT-
€1 KOHCTUTYLIMOHHOE, TPAXIAHCKOE, YTONIOBHOE, AIMUHUCTPATUBHOE M NPOLIECCYATBHOE
npaso.
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banxoscxue npagoomrouienus — smo ypezyuposartbie HOpmMamu ban-
KO08CK020 U UHO20 3aKOHOOamenscmaa obuecmeerble OMHOWeHUs, KOmo-
pble npedcmagasrom coboil KOMRAEKCHYIO (CAOMCHYIO U CMEUaHHYI0) opMy
COUUAnbHO20 83AUMOOelicmeUs U yHaACMHUKU KOMOPbIX, 004a0as 63aUMHbI-
MU KOPDECROHOUPYIOWUMU I0pUOUHECKUMU NPAsaMU U 00A3GHHOCMAMU, De-
anu3yIom Cco0epXHCawliecs & IMUX HOPMAxX NPeonuUCaHus no nosody ocy-
uwecmenerusa BaHKo8CKOU OesmeabHOCMU.

baHKoBCKMe TIpaBOOTHOIEHUS UMEIOT CBOU CIIELIM(PHYECKHAE YEPTH
(0cOOEHHOCTH ), BaXKHEHINKMH U3 KOTOPBIX SIBSIOTCS CleLYIOLUeE.

llepsoe. Crienupuyeckas yepTa, oKasplBaloulast olpelesIsiiolee
BAMSIHUE Ha APYTHE OTINYUTENbHbIE 0COOEHHOCTH DaHKOBCKUX ITPaBo-
OTHOILEHUH, 3aKITIOYAETCH B TOM, UTO HOCREeOHUE GOIHUKAIOM 8 Npouecce
ocywecmenerHus BAHKoB8CK Ol desimeabHoCmU.

BrlzeneHve 3aKoHoaaTeIeM OAHKOBCKOMN eI TeJbHOCTH KaK ocobo-
ro BUJa MpeIMETHON YeloBeUeCKON AeSTeNbHOCTH SBIAETCS, KaK yXKe
TOBOPMIIOCH, OHUM M3 apryMEHTOB B ITONB3Y YTBEPXKICHUSI O POPMH-
poBaHUK OaHKOBCKOTO TIpaBa KaK caMOCTOATENBHOM OTpaciiv Npaba.

Bmopoe. BaHKOBCKME NPaBOOTHOIUEHUST PErYIUPYIOTCS ClleUHasb-
HbIM 6aHKOBCKHMM 3aKOHOIATEILCTBOM, & TAKKE MHBIMM, TTEPBUYHBIMU
10 OTHOLIEHHIO K 6aHKOBCKOMY, OTPAC/SIMU 3aKOHOJAaTeIbCTBa (KOH-
CTUTYLIMOHHBIM, TPAXIAHCKIM, AIMUHUCTPATHBHBIM U T.4.).

Bankoeckoe zaxonodamesscmeo 261emcsa KOMIACKCHOU OMPACAblo
3aKoHOOamenbemeda u 8 3mom Kavecmee npedcmagnsem coboil cneyugdu-
yeckoe cmpyKkmypHoe 06pasoeanue 6 cucmeme POCCUiiCK020 3aKoHodament-
cmea, Komopoe Uchoasayem Oas KOMNAEKCHO2O NPAG08O20 Pe2yAUpOsaHUs
8cex cmopoH deamenvHocmy 6aAHKOBCKOM CUCMEMbl HOPMbL DAZAUYHbBIX OM-
pacaeil npasa. ‘ '

OTJIMYUTENBHOM YepToit GaHKOBCKOIO 3aKOHOJATENbCTBA, KK M
N1060H KOMILIEKCHOM OTPAciH, SIBJSIETCS €ro UHTErpaTMBHbIA Xapak-
Tep. B IaHHOM cllyyae 4eTKO IPOC/IeXBaeTCa aKTUBHAS POJb MIPaBo-
BOY (pOpMBI (HOPMATUBHBIX F1PaBOBbIX aKTOB), HHTETpATHBHOE pasBHU-
THE KOTOPOY MPUBOIUT K 06pa30BaH1I0 KOMIUIEKCHOM OTpaciu 3aKo-
HoparesnbcTsal. IIpuyeM, roops 06 aKTUBHOM PosTM NpaBoBOM (HOPMBI,
Henb3s He BcrmoMHUTE ciosa B.C. HepcecsiHua: «®PopMa 3mech He
BHELHAS obostoyka. OHa coaepxaTeNbHa U eIMHCTBEHHO BO3MOXHBIM

1 Cum.: Teopus npasa 4 rocynapcTsa: YueGHuk nis ByzoB / ITox pen. I H. Maroga.
M., 1995. C. 185.
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criocofoM, MaTeMaTHIeCKU TOUHO U aJeKBaTHO BBIpaXaeT CyThb OI10cpe-
IOyeMBIX 1aHHO! GopMOoit OTHOLIEHMIt» .

B cootBetcTBMM € Teopueit C.C. AnekceeBa 0 KOMIUIEKCHEIX OTpac-
JIIX 3aKOHOJATENbCTBA 3TH 00Pa30BaHUs SIBISIIOTCS KOMILIEKCHBIMU B
TOM CMBICJIE, UTO HOPMBI, B HUX BXOASILLME, HE CBSI3aHbI €IMHbIM METO-
JOM W MeXaHH3MOM peryiuMpoBaHUs, [TOYTH BCE OHU UMEIOT «IIPOITHUC-
Ky» B OCHOBHBIX OTPacCsiX».

Ecny BrIIENMTH GaHKOBCKOE 3aKOHOHNATEbCTBO KaK OTACABHYIO
CTPYKTYpPY, TO OHa M3BECTHLIM 00pa3oM B3aUMOIEHCTBYET CO CTPYKTY-
PaMM UHBIX OTpacied 3aKOHOAaTeIbCcTBa, BOUpasi B cebs HeoGXxoauMble
HOpPMBI X MHCTUTYTHL. B JaHHOM ciy4yae NMPOMCXOAUT CBOEro poda yi-
BO€HUE (a B HEKOTOPBIX CIy4Yasx M YTpOoeHue U T.4.) CTPYKTYphI [paBa,
KOTOpOE MOJIHOCTLIO cornacyeTcs ¢ punocoCKUMHU MpeICTaBICHUSIMU
0 BO3MOXHOCTY OOBEKTUBUPOBAHHS TOTO MM MHOTO SIBICHUS B He-
CKOJILKMX TepeKpelIMBaOLIMXCs CTPYKTYpax, O CYIIEeCTBOBAHUM He-
PapXuu CTPyKTyp’.

B coBpeMeHHO paBOBOM IUTEpATYpe OTMEYAETCSE, UTO B CTPYKTYpE
fpaBa BBLIC/SAIOTCS BTOPUYHbIE 00pa30BaHMs. B HUX TIyTeM BBedeHUS
OOILMX NTOHATUH, UHCTUTYTOB, IPUHIIMITOB U [IPUEMOB PEryJIMPOBaAHUS
o6benuHsieTcs pa3HOPOJHBIH HOpPMaTMBHBIA Matepual. Bxomsiuue B
3TH «KOMIUTEKCHBIE 06pa3oBaHUAg» WM «KOMILIEKCHBIE OTPACIU 3aKO-
HOJATENBLCTBa» HOPMBI [10 CBOMM KCXOAHBIM I1apaMeTpaM OCTaloTCsl B
OCHOBHBIX OTPacsIX IO UX OOIUUM IOpUIUYECKUM BIMUSIHUEM, HMeS,
OJHAaKO, BTOPUYHYIO «IIPOTIUCKY» B KOMIUIEKCHOI OTpaciM 3aKoHOMAa-
TEJIBLCTBA.

HopMpbl 6aHKOBCKOTO 3aKOHOLATENLCTBA OOBEIUHSIOTCSI B 0COGYIO
IOPUIMYECKYIO ODLIIHOCTD He 110 ITaBHAIM, a [TO BTOPUYHBIM I0pHIMYEC-
KM O0COOEHHOCTAM, He Hapylllasi CUCTEMBI U CTPYKTYPhI OCHOBHBIX OT-
pacielf ¥ He UCKIIX0Yas M3 UX COCTaBa KaKMX-TH60 HOpM. BaHKoBcKoe
3aKOHOJATEJNbCTBO KaK I0pUANYecKas o0LHOCTE 060co0IsIieTCs B CUITY
CYLIECTBOBAHMA OCOOBIX IIPUHUMITOB, 0OLUMX MOJOXEeHUH, crieundu-
YECKUX IPUEMOB PETYIUPOBAHUS, OCOOBIX IPABOBLIX KATErOpUH . [IOHA-
TUH ¥ UHCTUTYTOB OGAHKOBCKOIO IIpaBa, KOTOPHIE BBITONHAIOT PONb
CBOEOOPa3HOTO «LIEHTPa INPUTSXEHUS», HE TOJBKO OObEeUHAIOLIErO
IOPHAUYECKH Pa3HOPOIHBIY MaTepuall B eIMHOE liejoe; HO | TIpUAAlo-
1Lero eMy crieurduieckuii otpacieBoil oTTeHOK. M B KOHEYHOM cyeTe
OKa3bIBaeTCs, YTO XOTH, C ONHOM CTOPOHK!, ODONBLIYIO YaCcTh HOPM BaH-

‘1) Teopus npasa 1 rocynapcrga / [Tox pea. I.H. Manosa. C. 288.

< CMm.: Anexceee C.C. Teopus npasa. M., 1994. C.109—110; ox wce. O61as Teopust
npaga. B 2-xT. M., 1981. T. 1. C.252—259; PoccuiicKoe 3aKOHOIATEILCTBO; MpobaeMsl 1
nepcnexktuBul. M., 1995. C. 81—82.
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KOBCKOTO 3aKOHO/ATE/IbCTBA U YIAETCS «PaCTIPENeIUTb> 110 OCHOBHBIM
OTPACIsIM, HO, C JpYToi, BBIIBUTH UX IPaBOBOM CMBICI ¥ COAEPXaHME B
ITOJTHOM 06BeMe, OCTaBasiCh TONBKO B paMKaX OCHOBHBIX OTpaciei, He-
BO3MOXHO. '

TIpu paccMOTpeHMM GaHKOBCKOTO 3aKOHOZATE/ILCTBA B Ipoliecce
(YHKLMOHHUPOBaHUSI, TIPOSBIISIOTCS €r0 HOBblEe, paHee HEU3BECTHBIE
KayeCTBEHHbIE 4epThl (CTOpOoHb!). BOT MoyeMy BOZHUKAET HEOOXOAU-
MOCTb YIIOMSIHYTH O TaKoil OCODEHHOCTH IpaBOBOTO pETyJMpPOBAHUSA
nesTenbHocTH baHka Poccuy ¥ KpeaJUTHBIX OpraHu3alivii, Kak npaso-
BoM pexuM. B camoM oblueM BuIE TpaBOBOH peXuM olipelensercs
«KaK NOpSIIOK peryjlupoBaHyusi, KOTOPBIK BhIpaXKeH B KOMILIEKCE ITpa-
BOBBIX CPEACTB, XapaKTepU3YIOLIUX 0c000e COUeTaHUE B3aUMOIEHCTBY-
IOLMX MeXIy co00ii 103BOJIeHU M, 3aIIPEeTOB, & TAKXXe MO3UTUBHBIX 005~
3bIBAHMIL ¥ CO3TAIOILMX OCODYIO HANPABIEHHOCTh PErYTUPOBaHUsSI» .

QOCco6GEHHOCTD CIIEUHATBHOTO IOPUANYIECKOTO pexrMa 6aHKOBCKOTO
3aKOHOJATEJILCTBA, OOYCIOBINBaETCA TEM 0BCTOSTEBCTBOM, YTO POJIb
NYOAUYHBIX (AIMUHUCTPATMBHO- Y GUHAHCOBO-TIPABOBEIX) 3/€MEHTOB
B PEryJIMPOBaHMU OAHKOBCKOH AesITeNIbHOCTH 3HAUUTENbHO BhILLE, YEM
B JpYrMX 061acTsIX NIpeaANpUMHUMATENbCKOM JeITENAbHOCTH, YTO CBA3aHO
¢ 000011 3HAUNMOCTBIO 6AHKOBCKOTO [e1a ¥ 6aHKOBCKON CUCTEMBI LI
YCIICUTHOIO pa3BUTUSA U GPYHKLIMOHUPOBAHUS 3KOHOMMKH. '

B HacTosinieM naparpacge npu ynorpe6ieHVM TepMuHa «6aHKOB-
CKOE TIpaBo» UMEETCS B BUIY OTpacihb [papa, a KolAa yrnoTpedasercs
TEpMUH «6aHKOBCKOE 3aKOHONATENbCTBO» — OTPAcilb 3aKOHOAATENb-
cTBa. B cBA3K ¢ 3TUM HEOOXOAMMO OCTAHOBUTHCH Ha PA3NTHYUAX MEXIY
STUMU CUCTEMAMU.

Hosroe BpeMs B [1paBoBOM JIMTepaType 110 BOTIPOCY 0 COOTHOLIEHUM
OTpac/IM NpaBa ¥ OTpaci¥ 3aKOHOJaTeIbCTBa BEAETCsI HayuHasa JUCKYC~
CH$, B XO[€ KOTOPOM BRICKA3bIBAIOTCA HecoBaialouye (4acTo TIpsIMo
TIPOTMBOIOJIOXHBIE) TOUKH 3peHus®. He BaaBasich B ee NOXPOOHOCTH,
KpaTKO U3NOXUM Hallle TOHUMaHHe FaHHO NpoGIeMBL.

Y Anexceee C.C. Teopus npasa. C. 170.

2 Cwm.: CHcTeMaTH3aLIMS X039 MCTBEHHOTO 3aKoHoaaTescTsa. M., 1971. C. 64; [lose-
nuna C. B. TeopeTudeckue NpobleMsl CUCTEMbI COBETCKOTO 3aKOHOMaTeNsCTEA. M., 1979.
C. 27; Hsuy JI.C. O61ian Teopusa npasa. J1., 1976. C. 127; Anexceeg C.C. Obwas Teopus
npasa. T. 1. C. 87—88; Tuynosa JI.B. O cucteMHOM NoXXofie K npasy // CoB. rocyaapeTso
M npaso. 1986. Ne 10. C. 49; TpaBopas cucTeMa COLMANM3MA: [IOHSTHE, CTPYKTYpa, COLIH-
anpHble cas3u. M., 1986. Ku. 1. C. 38—41; CucreMa coBeTCKOrO 3aKOHOMaTeNbeTsa. M.,
1980. C. 9; Juswuy P.3. CoBpeMeHHas Teopus npasa. M., 1992. C. 51; Teopus npasa u
rocynapetsa / [Ton pen. I.H. Manosa. C. 178—188; O6was teopus NpaBa H rocyaapcTsa:
Vuebuuk / Ilon pen. B.B. flazapesa. M., 1994. C: 36, 135—139; Komapos C.A. Obuas
TeopHsi FoCYIapeTBa M Npasa; Yue6Huk. M., 1997. C. 283—286.
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BankoBCcKoe 3aKOHONaTeIbCTBO NPEICTABIAET COO0M COBOKYITHOCTh
3aKOHOAATENILHBIX aKTOB U OTHENBHBLIX HOPMATUBHEIX [IPaBOBBIX IIpel-
MMUCaHW#, B3aMMOICHCTBYIOIMX MEXAY cOO0H U pernaMeHTHPYIOLINX
oB111eCTBEHHbIE OTHOLIEHHS B chepe ODAHKOBCKOM HESITEJILHOCTH.

BaHKoBCKOe IPaBo — 3TO COBOKYITHOCTB HE TOJIBKO IIPABOBBIX HOPM,
HO Y NPaBOBBIX MIEH, MHCTUTYTOB, IIOHSTHIA, a TAKKE IIPUHUMIIOB GaH-
KOBCKOTO I1paBa, KOTOPhIE, B3aMOIEACTBYSI, BBINOJNHSIIOT POJib CUCTE-
MooOpasytoinero dbakropa, 3aHMMas LIEHTPalbHOE MECTO U obBeceqy-
Basl CBSI3M MeXIy GaHKOBCKMM IPaBOM B LIEJIOM U €TO OTAECABHBIMM
KOMIIOHEHTaMH, a TakXe MEXIY GaHKOBCKMM ITPaBOM KaK CUCTEMOI 1
JPYTMMM COUMaJIBHBIMU CUCTeMaMu. B oTiinune oT GaHKOBCKOTO 3aK0-
HOJATeNbCTBA, K 3JI€EMEHTaM KOTOPOro OTHOCSITCS HOpMAaTHBHEIE Mpa-
BOBBIE aKThl U MX CTPYKTYPHbIE ITOApa3neeHusi, B 6aHKOBCKOM IIpaBe
MIMU SIBJISIIOTCS NIPEIMET Y METOJI IIPAaBOBOTO PETYAMPOBAHMS.

Tpemve. BaHKOBCKUE TIPABOOTHOLUEHUS HOCAT NIPEUMYLIECTBEHHO
CMELUaHHbIA, OZHOBPEMEHHO IyGINYHO-MPAaBOBOIl M YaCTHO-IIPaBo-
BOM xapakTep!. DTO TPOMCXOIUT B pe3ybTaTe 061LEMUPOBOTO [TpoLecca
«IyOMMUM3aLUM» YACTHOTO ITpaBa’, 0GYCIOBIEHHOIO PaCIMpEeHUEM
BMeIIaTeNbCTBA TOCY1apCTBa B 3KOHOMUKY, B Pe3YyJIbTaTe 4ero B chepe
PEeryJIMpOBaHUs] UMYLIECTBEHHBIX OTHOLIEHU I HEU3MEHHO BO3PACTAET
pOJIb aTMUHMCTPATUBHOrO HOPMOTBOPYECTBA, MpelNMCcaHuil uMrepa-
THBHOTO XapaKTepa, UCXOASALIMX OT OPTraHOB IOCYAapCTBEHHOIO YIIpaB-
JIEHUS 3KOHOMUKOI>.

B poccHiiCKUX YCTIOBUSIX B CHITY HCTOPUYECKMX TIPMYMH Ha3BaHHbIR
npoliecc JONONIHSeTCs polieccoM, Kotopblit FO.A. TUXOMMPOB oXapak-
TEPU30BaJl CeyonM 06pasom: «CoBpeMeHHOE POCCUICKOE 3aKOHO-
JATeNbCTBO HAXOAUTCS Ha MEPEXONHOM 3Talle ero MpeobpasoBaHus U3
MHCTPYMEHTa KOMaHIHO-aAMUHUCTPATUBHBIX METOHOB pEryJUpoBa-
HUSA B CPEACTBO NOCTHXEHHMS [TOJIUTHYECKO U SKOHOMUYECKOM CBOGO-
OBl TUYHOCTH, TIOCTPOEHUS IPaBOBOIrO rocyaapcTsa... Bee Gonbluee
3HayeHUe NPUOGPETAIOT HOPMBI YaCTHOIO 11PaBa, a TakXe TpaAULHOH~
HbIe IIUBHIHMCTHYECKHUE MPaBOBbIE BO33peHUsI»*. B pesyssrare npoucxo-
JMT OTXOJ OT COBETCKUX B3IJISINOB Ha IPaxaaHCKOoe MpaBo, KOraa Kpae-
YTOJIbHBIM KaMHEM TPaXIAHCKOTO 3aKOHOMATENbCTBA, 3aI0XEHHBIM

1 Cwm.: Anexcees C.C. Teopus npasa. C. 109. A.B. Muukesuy YNoTpebseT TEpMUH
«CNIOXHOE npaBooTHoweHue». CM.: Teopus npasa u rocynapcrsa / [loa pea. I'.H. Mano-
Ba. C. 133.

2 Cwm.: Cagamse P. Teopus obszatenscts. M., 1972, C. 201—217.

3 Cwm.: Kyaaeun M. H. VisBpausle Tpyasl. M., 1997. C. 184.

4 Poccuiickoe 3aKOHONATENIBCTRO: npobnemsl u nepenekTussl, C. 7, 13,
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npu pa3paboTKe NEPBOTO poccuitckoro I paXxnaHcKoro xonexkea 1922 .,
ObLIO JIEHHHCKOE yKa3aHue «00 YCHIICHUY BMEIIATeIbCTBa roCyIapera
B «YaCTHOIIPABOBLIE OTHONICHWS», B IPaxIaHCKUE Aejia», YTOOLI «He
BBIMIYCTUTh M3 CBOUX PYK HU MaJieflIeNl BO3IMOXHOCTU» pacuiupums
BMELIATENLCTBO TOCYAPCTBa B «TPAXIAHCKHE» OTHOILEHUSI»!, YTO, KaK
OTMEYaeTCs B IUTEPATYpE, U OTNPEAETINIO B JaIbHEHIIIEM ITPeHMYILECT-
BEHHO IMyOJIMYHBII XapaKTep COBETCKOrO IPaKAaHCKOro Mpasa’.

HeficTBME YKAa3aHHBIX IPOLIECCOB MPUBOAUT K PA3MBIBAHUIO TPAHULL
MEXIY MyGINYHBIM U YAaCTHBIM MIPaBOM, K 006Pa30BaHMIO KOMILIEKC-
HBIX NIPAaBOBbLIX OTpaciaeil ¥ MHCTHTYTOB, B KOTOPBIX HOPMBbI YaCTHOTO
¥ NyOAMYHOTO IpaBa TecHeWlUMM o0Opa3oM feperneratorca. B pe-
3yJIbTaTe CKIAIbIBAIOTCS EUHbBIE IS BCeX OTpacleil npaBsa ITOHATHS U
VHCTUTYTbl, KAKUMU U SIBJSIIOTCS OCHOBHEIE IMOHATHS W MHCTHUTYTHI
H6aHKOBCKOTI0 ITpapa’.

HYemeepmoe. BaHKOBCKHE MPaBOOTHOILEHHUS BO3ZHUKAIOT IPEUMY-
LIECTBEHHO [0 IIOBOLY AeHEXHBIX cpencTB. OgHAKO B OTAMYME OT duU-
HaHCOBBIX IIPABOOTHOLIEHUH, KOTOPBIE, KAK TTPUHSITO CYUTATD, «BCELAA
BO3HMKAIOT [10 TIOBOAY JeHer>*, GaHKOBCKUNE MTPABOOTHOILEHMS; KPOMe
3TOrO, MOTYT BO3HUKATH 110 NOBOAY LeHHbIX GyMar, IparoLleHHbIX Me-
TaJIJIOB, IparoLlieHHEIX KaMHei, KoTopble B ¢T. 4 3akoHa PO ot 9 ok-
Ts16pa 1992 1. (B pen. oT 29 nekabdps 1998 r.) «O BATIOTHOM perynvpo-
BaHMY M BAJTIOTHOM KOHTDOJIE»® OTHECEHM! HE K JeHbraM, a o6beau-
HeHEI B IOHATHE «BANIIOTHBIE LIEHHOCTH», a TAKXE IO [1OBOLY CBefle-
HUN, COCTARNSIOINX BaHKOBCKYIO TalHY.

CrnenoBartesHO, TIPABOMEPHO YTBEPXKIATE, YMmo K obseKmam, no no-
600y KOMOpbiX 803HUKAIOM BAHKOBCKUE NPAGOOMHOUERUS, OMHOCAMCA
8euyu, 8KAIOMAs OeHb2U, eHHble ByMazl U eatOmMHble UEHHOCMU, a MAaKMce
urgopmayus, nodnadarowas nod deiicmeue pexcuma 6AHKOBCKOU MAlHbL.

TakuM obpa3zoM, 6aHKOBCKME MPABOOTHOUIEHUSI UMEIOT crietudu-
YecKMH, PUCYILHI TOIBEKO UM 06beKT. 1o cBoeMy 06beMy 0OBEKT GaH-
KOBCKOT'O NPaBOOTHOUIEHHS yXKe, 4eM 00BEKT IpaXnaHCKoro mnpaBo-
OTHOLIEH!S, TAK KaK ITOCASAH I BKII0YaeT B ce0s TOMUMO JEHEXHBIX
CPEJCTB, LIEHHBIX DyMar, AparolieHHbIX METAJUIOB, IPArOLEHHBIX KaM-

L Jlenun B.H. Tlon. cobp. cou. T. 44. C. 412.
Cw.: Poccuiickoe 3aKOHOAATENHCTBO: Mpobaembl 1 MepenekTuskl. C. 271,
Cm.: Kynaeun M. H. TIpenprHUMATENLCTBO M TPaBo: ONLIT 3anaza. M., 1992.C. 6;
Tadncues I A. 3a1uMTa OCHOBHBIX 3KOHOMUYECKHX [paB M cBOGOA NpeAripUHUMaTeNell 3a
pyGexoM 1 B Poccuiickoit denepaiuu (ONbIT CPABHUTENBHOTO UCCTefoBanus). M., 1995.

4 dunancoboe Npaso: Yuebuux / [on. pen. O.H. TopbyHopolt. M., 1996. C. 43.
5 BCHA u BC P®. 1992. Ne 45. Cr. 2542; C3 P®. 1999. Ne 1. Cr. 1.
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Hell ¥ COOTBeTCTBYIOLUEH MH(MOPMaLIMU TakKe M ApYyrue IBVDKUMBIE U
HeJBMKMMBIE BELIIM, HO LIKpe, YeM 00BeKT PUHAHCOBOIO ITPaBOOTHO-
LIEHNSs], KOTOPBIA BKIIIOYaeT B cedsl TONBKO IEHEXHBIE CPEACTBA.
CI1e10BaTEeNIBHO, 00HOH U3 OMAUMUMENsHbIX Hepm GaHK08CKO20 Npago-
OMHOUIeHUA AeAlemCs cheyuguuHocms e2o obsexma, KOTOPBI XOTS U
uMeeT of1e YyepThl ¢ 06beKTaMU TPAaXIAHCKUX U PUHAHCOBLIX [1PaBO-
OTHOIUEHMI (BCE TPM TUITA TPaBOOTHOILEHUHA — 3TO MpeXIe BCETO UMY~
HIECTBEHHbIE TPABOOTHOUIEHHUSI), HO HE COBIIAIAeT C HUMU.

ITamoe. O0noit uz cmopox 8 6AHKOBCKOM RPAGOOMHOWEHUU 8Ce2da @bi-
cmynaem Kpedumuas opeanusauus uau banx Poccuu (ezo yupexcoerue).

BaHk Poccuy BRICTYTI2ET CTOPOHOM 6aHKOBCKOTIO IIPABOOTHOIIEHUS
He B TOM CJiyyae, KOrIa OH KakK 0COORI opraH rocyaapCTBeHHOM BACTH,
KOTODBIM OH sIBISIETCSA comtacHo 4. 2 ¢T. 75 KoHcTuryuuu PP, npo-
SIBJISIET TIPUCYIIME eMY BhacTHble GYHKIIMM, a TOJBKO TOrAa, KOraa oH
B COOTBETCTBUH C 3aKOHOM OCYILECTBIISIeT HaHKOBCKME Ollepailuu, T.€.
BBEICTYIIa€T KaK XO3SMCTBYIOLUIA CyOBeKT (MMYILECTBEHHO CaMOCTOS-
TEJIbHBIA YYaCTHUK MpPaBOOTHOILLEHHUS, aBTOHOMHO (POPMUDYIOLIMIL
CBOIO BOJIIO).

TeMm He MeHee aBTOHOMMUS BOJH Y MMYLUECTBEHHAs! CAMOCTOSITEIb-
HocTh baHka Poccuu 3HauMTenbHO OFpaHHYeHa TeM, YTO, BO-TIEPBEIX,
uMyiecTBo BaHka Poccuu B cOOTBETCTBHU co cT. 2 3akoHa o baHke
Poccuu sBasgercs denepaibHOM COOGCTBEHHOCTBIO, BO-BTOPBIX, CBOIO
KOMMEPUECKYIO IeSITeIbHOCTh balk Poccuu BRIHYXIEH OCYILIECTBISITh
MCXOHS TIpeXJie BCETO ¥ UCKITIOYMTENBHO M3 OTpeeNieHHbIX B CT. 3 U 4
3akoHa 0 baHke PoccuM OCHOBHBIX 1ieNeit ero AesaTeiIbHOCTH U BBINOJ-
HSEMBIX B COOTBETCTBUU C HUMM (PYHKIIUM.

BriurenanoxernHoe o BaHke Poccuu kak cyGbekTe GaHKOBCKOIO
NIPaBOOTHOLUEHUS TPUBOAUT K BBIBOIY O CYLIIECTBOBaHUH ILIECTOTO 0051-
3aTeJIbBHOIO MpU3HaKa 6aHKOBCKOTO MTPaBOOTHOIEHHS.

Lllecmoe. Ecnu rpaXIaHCKWe MpPaBOOTHOLIEHUS — 3TO UMYILECT-
BEHHO-aBTOHOMHBIE OTHOIIEHUS, T.€. NPaBOOTHOUIEHUSI, B KOTOPbIX
CyOBEKThl aBTOHOMHO M HE3aBUCUMO (POPMUPYIOT CBOXO BOJIO, a (u-
HaHCOBbIE (AAMUHUCTPATUBHLIE) TIPABOOTHOILIEHMS — 3TO [OCYIapCT-
BEeHHO-BJaCTHbIE UMYIIECTBEHHBIE ITPaBOOTHOLIEH NS (T.€. aBTOHOMMUS
BOJIM ¥ OJIHOM U3 CTOPOH IIPaBOOTHOILEHUS B AaHHOM CJIy4ae OTCYTCT-
BYeT), TO B OaHKOBCKUX NTPaBOOTHOLLIEHHUSX aBTOHOMUS BOJIU CYOBEKTOB
UMEETCs, HO OHa OrpaHMYeHa OTipeeleHHbIMUY PAMKAMU, UMEIOLIMMHM,
KaK IpaBUJO, KOJMYECTBEHHYIO XapaKTepUCTUKY. TakuM oGpasoM,
obsi3aTesIbHble CYOBeKThl HaHKOBCKMX IPaBOOTHOILEHMH UMEIOT BO3-

1 Cm.: DunancoBoe mpaso: YueGHuK / OrtB. pen. H.W. Xumuyesa. M., 1996. C. 35.
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MOXHOCTBb CBOGOIHO GOPMHPOBATh CBOIO BOJIO JIMIUE B YETKO ONpee-
JIEHHBIX IPaHULAX (Npefenax), YCTAHOBJIEHHBIX COOTBETCTBYIOLIMMHU
HOPMAaTUBHBIMY IIPaBOBLIMY aKTaMu. [IpuyeM B OoTIMYue, HANpUMED,
OT IPaXXIaHCKOTO IpaBa, 0 KOTOPOM TaKXKe MOXHO CKa3aTh, YTO Cy0b-
€KTBI IIpaBa MOTYT cBOGOLHO (HOPMMPOBATL CBOIO BOJIIO B ONpefeneH-
HbIX 3aKOHOM IpaHuuax (HanpuMep, MyGIUYHBIM ZOTOBOP), B Cilyyae ¢
0aHKOBCKMM ITpaBOM TIpaHMIbl, YCTAHABIMBAEMEIE ISl CYOBEKTOB,
0OBIYHO UMEIOT YETKO BbIpaXXE€HHBIE YUCIOBBIE 3HaueHU s, CaMbIM 1pO-
CTBIM U BMECTE C TEM HaJISIIHBIM [IPUMEPOM B JaHHOM CJiydae sIBIeTCsI
YCTaHOBJIEHUE «BAJIOTHOIO KOPUAOPa».

Taxum 06pa3oM, oba3amenbHbIM HPUSHAKOM OAHK08CK 020 RPAGOOMHO~
LeRUSs, ONpeOessioUUM e20 CReYUDUUHOCTb, AGATEMCA «<KOPUOOP agMOHO-
MU 80au» e2o 0ba3amenbHbIx CybseKmos.

bBaHKOBCKYE PABOOTHOILIEHHUST HE HOCAT SIPKO BHIPaXXEHHOTO BJIacT-
HOTO XapakTepa, KOTOpbIA TeM He MeHee MOXeT MPUCYTCTBOBATD B 3a-
BY&JIMPOBAaHHOM (hopMe, UTO OMHOBPEMEHHO M OT/IMYaeT GaHKOBCKUE
MIPaBOOTHOLIEHMS OT (PMHAHCOBLIX WIM aIMUHHCTPATHBHEIX IIPABOOT-
HOILEHUH U COMMXKAET ¢ HUMHU.

UznoxeHHbIe TEOPETUUECCKHE NOJIOXKCHUA HeobXoIuMo ITPOUJLIIO-
CTpHUPOBaTh KOHKPETHBIMU MpUMEPpaMHU.

ITpumep 1. HopMmel nipaBa, IBASSCH (POPMOI COLMANBHOTO B3aUMO-
IEeACTBHS, CYLUECTBYIOT MOCTONBKY, MTOCKONBKY OHU ODJE€YEHE! B CI0-
BeCHbIe HOPMYIUPOBKH, YTO CBA3AHO C CYLIECTBOBAHHEM YEJIOBEYECKO-
I'o A3blKa KaK «CUCTEMbI 3HAKOB, CIYXalIel cpeJCTBOM YET0BEYECKOTO
OOLUEHNST, MBILLUIEHUS ¥ BRIDAXEHHUS»'.

OTaenbHblE CJIOBA, BYoyYH YacTo yOTpebnsieMbIMU B HOPMAaTHUBHBIX
TIpaBOBBIX aKTax M NpHobpeTasi 0coboe IOpUANUECKOe COAepX)anue, B
pane ciaydaeB o6pa3yloT IopUIuyeckre TEPMUHEL, TOHSATUA U KaTero-
pUH, KOTOpPbie, B CBOIO O4epedb, B3aUMOIAeHCTBYSI MEXOY cObOM, B
HEKOTOPBIX ciyyasx o6pa3yIoT npasossie hopmyast, T.€. yCTONYUBLIE,
YaCTO YIIOTpebaseMble COYETAHMSA IOPUINYECKUX TEPMUHOB U ITOHSA-
TUH, MMeEIOLINEe OAMHAKOBOE COAEPXAHHME HEe3aBUCHMMO OT clocoba
ynorpebnenus. Takum o6pa3om, o6pa3oBaHUE TPaBOBBIX POPMYI IB-
JsieTcs] O6BEKTUBHBIM ITpoLieccOM Y 6oiee BEICOKOH CTYIIEHBIO pasBU-
TUS IOPUIUYECKON TEPMUHOJIOTUH.

OnHO# 13 TaKMX MPaBOBbIX GOPMYN sIBIsIETC GOPMYIIa «cozdanue
KpeQumHoii 0pzaHU3ayUU», KOTopas C pa3MHHOMN CTENEHBIO 0600LIeH-

1 dunocodckuii snumknoneandeckuii cnosaps. M., 1983. C. 816.
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HOCTH' YIOTpeOJIsieTCs B HECKOJBKUX 3aKOHONATENbHBIX aKTax, NpH-
Ha/UleXaliMxX K pasHbIM OTpacisiM Tpasa: B cT. 17, 18 ®enepanbHoro
3aKoHa oT 2 nexabpg 1990 r. (B pen. ot 31 Uions 1998 r.) «O BaHkax u
6aHKOBCKOH fesTeNbHOCTH»?; cT. 51, 61 PepepanpHoro 3akoHa
«O HeHTpansHoM OaHke Poccuiickoi CDeﬂepauuu (Bauke Poccum)»;
ct. 173 YK P®; n. 1 c1. 6 ®enepanbHoro 3akoHa ot 30 HosOpst 1994 1.
«O BBelleHUU B JeiCTBME YacTH MepBoji I'paxmanckoro xogekca Poc-
cuiickoit Pepepaunu»’; 1. 3 cr.49 'K PO~

TTpaBoBag (hopMyJia «Co30aHKE KPeAUTHON OpraHM3alliy» BbIpaxa-
eT HeoOXoAuMYIO (ha3y NOABICHHUS B OaHKOBCKOM cUCTeME OQHOIO U3
HOBBIX CYOBEKTOB ODaHKOBCKOH ACATENbHOCTH.

Co3zlaHue KpeIUTHOW opraHu3alMM MOXHO IpEICTaBUTL B BHUIE
JeHCTBUH OITpele/IeHHON Mocieq0BaTeNbHOCTH, KOTOPbIE B3aUMOCBS-
3aHbBI M B3aMMOOOYCIOBICHBI TAXMM 00pa30M, UTO OCYILECTBIEHUE Ka-
KOro-Tu60 OJHOTO U3 HMX 03 OCYLIECCTBICHHUS MOCISAYIOLLEro He
MMEET CMBICIA, TaK KaK He IOPOXIaeT HEOOXOAUMEBIX M OXMAaeMBIX
CTOpOHAMM NpaBOBLIX MociaefcTeuil. Haubonee HamIsAHO 3TO MOXHO
MPOMJLTIOCTPUPOBATSH CIIEAYIOILIUM 06pa3oM (cM. Tabl. 1).

TakuM 06pa3oM, co3gaHHEe KPEAUTHON OpraHu3allly BKIIIOYAET B
ceDsI COBOKYMHOCTL OINpeNeieHHbIX, 00beIMHEHHBIX OOHOM LIE/bIO,
B3aUMOOOYCIIOBJICHHBIX A CTBUI COOTBETCTBYIOILUX CYOBEKTOB.

KoMiuiekce HeiCTBUIA, OpMeHTUPOBaHHLIX Ha pellieHUe OIlpelielieH-
HOM 3ajayM, Ha3bIBaeTCA oneparveit’. Omepald MOTYT IPeNCTaB-
JIATH cO60I HEpapXUYeCKyI0 CUCTEMY, B CBOIO ouepels 06pasyeMylo
M3 psifa ypoBHEMRS.

1 Moz cnoBaMy «C pasiUYHON CTENMEHBIO OGOBIIEHHOCTH» HUMEETCS B BHAY, YTO B
3axone o Banke Poccun, YK 1 'K PO yriorpe6nsiorcs COOTBETCTBEHHO GOPMYIIbI: «CO-
3ganue 6aHKa», «CO3NaHNE KOMMEPYECKOU OpraHM3aLMU» M «COIAHUE IOPUIUYECKOro
Jnyua». B 1aHHOM cityyae MBI paccMaTpyBacM UX B OLHOM psly ¢ (popMysolt «co3gaHue
KpeNMTHON OpraHu3allMu» Ha TOM OCHOBAHMM, YTO GaHKH SBMTIOTCH ONHUM M3 BHAOB
KpeAUTHOM! opranu3aluu (cT. | 3akoHa o 6aHKax), KpeAUTHAS OPraHU3aLMsl MOXET GbITh
CO30aHa TONbKO KaK KOMMEpPYECKas opraHH3auus (cT. 1 3akoHa o 6aHKax), a KoMMepyec-
Kas OpraHM3allus BCerka sSBngercs I0pHOMYecKUM JHuoM (cr. 48—50 'K P®). Taxum
ofpasoM, cosnaHue 6aHKa npejcTapifseT coboll YaCTHLIN cnyyail CO3NaHUSA KPEeAUTHON
OpraHU3aL(MH, CO3XaHHe KPeAUTHON OpraHU3aLM K ARNAETCS YACTHBIM CITy4aeM CO3NaHus
KOMMepUecKO! opraH13almy, a co3AaHue KOMMEPUYECKOM OPraHK34LHUU, B CBOIO OYeEpelb,
SIRISIETCS YACTHHIM CIy4aeM CO3JaHNs OPUIMYECKOTO TULA.

BCHI 1 BC P®. 1990. Nz 27. Cr. 357; 1992. Ne 34. Cr. 1966; C3 P®. 1996. Ne 6.
Cr.492; 1998. Ne 31. Cr. 3829.

3 C3P®. 1994. Ne 32. Cr. 3302.

4 C3P®D. 19%4. Ne 32. Cr. 3301.

o 56 Cwm.: Knunand 1., Kunz B. CHcTeMHBIN aH'mm U LefeBoe yrpaBneHue. M., 1974,
12

6 Cm.: Kydpssyee B.H. TIpapo ¥ nosenenue. M., 1978. C. 13.
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Tabauyal

Hopsnok neficTBUM npy cO3naHUU

I1paBoBas npupona

Ne ni/m KPeIUTHOM OpraHM3aLuy BOSHUKAIOILAX
TIpaBOOTHOLIE HUH
1 2 3
1  |IloxroToBKa ycraBa KpeAUTHON OPTaHU3aLMK IpaxxaaHckne
U YUpeAUTENLHOIO IOrOBOpa, EC/IM €T0 MOAMHCAHNE TIPABOOTHOLLIEHMS
MpesyCMOTpPEHO delepaibHBIM 3aKOHONATETLCTBOM
2 |TIposeneHue coGpaHust yupeaUTes e, Ha KOTOPOM I'paxnanckue
TIPUHUMAETCS YCTaB M YTBEPXKIAIOTCS KaHAUTATYPhI NPaBOOTHOLLIEHUS
JUIS1 Ha3HaYeHUs! Ha JODKHOCTH PYKOBOAUTENEi TpynoBule
MCTIONHUTENBHEIX OPTraHOB ¥ [IaBHOTO GyxranTepa TIpaBOOTHOWEHUS
3 |¥Ymnara rocymapcreeHHON NMoUDIHHbI (cGopa) DunancoBble
B pasMepe, onpenessieMoM bankoM Poccun, ITpaBOOTHOLUEHUS
HO He Bosiee 1% OGBARIEHHOrO YCTaBHOTO KarluTana
KPEANTHO! OpraHu3aluu
4  (TlpencrarneHue B Bank Poccuu noKymeHTOB, ABMUHACTPaTUBHBIE
HeoOXOAMMBIX [UIsl TOCYAAPCTBEHHON perucTpalun TpaBOOTHOLUECHHUA
¥ TTONIYYEeHUS JIMLIEH3UM Ha OCYLLIECTBIIeHHE
6aHKOBCKMX Ofepalui
5 Ipunsarue bankoM Poccuu HeobXOAUMEBIX 114 rocy- | AIMHHHUCTPaTHBHBIE
IApCTBEHHON perucrpaluvy KpeAUTHOM OpraHU3allMi  |1IpaBOOTHOLUEHUS
U TIONIyYEHUS JIMLIEH3UM Ha OcyllecTBIeHHe 6aHKOB-
CKHMX onepaluit ¥ oayyeH!e OT HEro NUCbMEHHOTO
NOATBEPXKIEHHUS O IIPUHATHH TAKMX JOKYMEHTOB
6  |[punsarue bankoM Poccuy pelieHUs O BOIMOXHOCTH |AIMMHHCTDaTHBHbBIE
rocyapCTBeHHOM perucTpaliy KpeaIuTHOH TIpaBOOTHOLLIEHUS
OpraHW3aLUMM ¥ BbUIAYE IMLEH3UU Ha OCYLUECTBIEHHE
0aHKOBCKMX OTIepalMit, a TAKXe HanpaslieHHe
B KPeAUTHYIO OpPraHH3alHIO YBeIOMIIEHUS
Banka Poccuy 0 NPUHATUM TAKOTO pelLIeHUs
7  |TocynapcTBeHHas perucTpalms KpeauTHO! AIMMHUCTPATUBHEIE
. |opraHusauuu nyTeM BHeceHUS COOTBETCTBYIOLLIEH TIpaBOOTHOIIECHUS
3anucy B KHUry rocy1apcTBeHHOM perucTpalum
KPEeAMTHBIX OpraHu3aluii 1 HarpasieHue B
KpPEeAUTHYIO OPTaHU3aLMI0 CBUICTENLCTBA
Q rOCYIapcTBEHHOMR perucTpalMy KpeaMTHO!
OpraHM3auMHK
8 |Omnata KpeauTHo#t opraHusauueit 100% obbsiBieH-  [DuHaHCcOBbBIE
HOTO €10 YCTABHOI'O KallUTala U NpenbBICHUE NIpaBOOTHOILIEHUS
B baHk Poccuu Q0KyMeHTOB, TOATBEPXAAIOUIHX
COBepILEHHE YKa3aHHOTO JeicTBUA '
9 {[MosyyeHHe TULIEH3MM Ha OCYILECTBIEHHE 6aHKOB- AIMUHUCTPATUBHEIE
CKHUX onepauuit . paBOOTHOIEHHS
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C Hawiel TOYKHM 3peHUs, TIONOOHYIO CUCTEMY, T.€. ONPENENCHHYIO
COBOKYITHOCTh, UMEIOIYIO U BHEIHUE IPaHHULIbL, 00Pa3yIoT U IIpaBoBbIe
OTHOLIEHUS (B Tabaulie COOTBETCTBYIOUINE KOHKPETHBIM ACHCTBUIM),
KOTOpEBIE ITOCPEACTBOM HOPM, 3aKpeIUIeHHBIX B OAHKOBCKOM M MHOM
3aKOHOAATENLCTBE, COSNMHSIOTCS B KOMILIEKCHOE [IpaBoBoe 00pa3oBa-
HUE, OCTaBasCh 1PY 3TOM 10 CBOUM MCXOJAHBIM, ONpEIeIsIIOMUM MO-
MeHTaM B OCHOBHBIX (YKa3aHHBIX B Tabnuue) orpacisix. Ha a3tu npaso-
OTHOLLUEHUS PaCIPOCTPAHAIOTCS OBLUME ITOJIOXKEHUS COOTBETCTBYOLLIX
otpacneit. CoeqURAsACh B KOMIUIEKCHOE IIpaBoBoe 00pa3oBaHuE, OHU
00pa3yioT 0cobyI0 PUAHYECKYIO 1IEJOCTHOCTE — CBOEOOPa3HYIO CUC-
TEMY.

W HBIMY CIIOBaMU, COBOKYRHOCTb 83AUMOHANDAGAEHHBIX U 83AUMO00Y-
cnoeneHHblx deilcmeuil yupeoumenel kpedummnod opeanusayuu u banxa
Poccuu nopoxcoaem npasossie omHoweHUs, KOMOpble, 83auModelicmeysi,
obpazyiom onpedeaeHHyI0 cucmeMmy 83aUMOCEA3AHHBIX NPOCHIbIX NPABOOM~
HOWEHUI, UMEIOWYI0 KOMNACK CHbIL Xapakmep.

3Ty CUCTEMY NIPAaBOOTHOLIEHUH MOXHO U HYXHO paccMaTpuBaTh
Kak euHoe Leloe. JiHaMKKa TPaBOOTHOLLIEHUS CKIIaAbIBAETCA 13 €ro
BO3HUKHOBEHUSI, U3MEHEHMS], TIPEKPalleHNs, KOTOPbIE HEPEAKO OTHA-
JIeHbI APYT OT IpyTa BO BpEMEHHM M IPOCTPAHCTBE. TeM HE MEHee OHU He
KaKMe-TO M30JIMPOBAHHLIE SIBJICHUS, @ Talbl pa3BUTHUSL [IPABOOTHO-
exus'.

Bz3siTasg Kak equHOe Lefoe, COCTOosllee U3 B3aUMOIACHCTBYIOLIMX,
B3aMMOCBSI3aHHbIX U B3aUMOOBYCIOBACHHBIX YACTEH, CUCTEMAa COOTBET-
CTBYIOLLUMX [TPOCTBIX TPaBOOTHOLUECHUH 00pa3yeT, MONb3ysiCh TEPMUHO-
norveit A.B. MuiKeB1Ya, «CIOXHOE TIPABOOTHOILEHUEZ, KOTOPOE Of1-
peAcNieHO HaMK KaK 6aHKOBCKOE.

IIpumep 2. YoenutenbHbIM NPUMEP