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GENERAL OVERVIEW1
At the beginning of 2005 a fundamentally new situation had emerged in Ukraine. The people, in
open confrontation with the regime had, through peaceful non-violent means, asserted their choice. At
the same time it was clear that the democratically elected President, Viktor Yushchenko, and his team
had inherited a heavy burden of systematic and mass-scale violations of human rights, an immoral
system of social relations, a country split between white and blue’ and ‘orange’ regions, a corrupt and
out of control State apparatus, plundered State revenue, as well as a lack of democratic mechanisms
for the functioning of power. On the other hand, the public’s expectations regarding swift reforms and
an improvement in the standard of living were clearly unrealistic. Exceptional steps were needed to
achieve the anticipated breakthrough – the achievement of healthier social relations.
Back on 22 January the members of the All-Ukrainian Association of Human Rights Organizations
«Ukrainian Helsinki Human Rights Union» congratulated the President upon his assumption of office and suggested a number of specific steps aimed at affirming and implementing human rights and
fundamental freedoms. We proposed that a review be launched of the ‘constitutional reform’2; that a
system allowing for individual constitutional submissions3 be introduced; that new draft laws for the
Criminal Procedure and Penal Codes be drawn up and that new legislation on information technology be introduced. We called for legislative mechanisms to be brought in which would finally make
the judiciary independent and strong, which would create institutional mechanisms of public control,
parliamentary and non-parliamentary and would initiate a reform of local self-government. We also
suggested that a system of public service television and radio broadcasting be created.
At the same time we understood that new laws alone would not work if the rotten semi-feudal social system remained intact, with only proximity to those in power guaranteeing privileges and benefits,
and where as a result of fiscal pressure no one could work without stealing, this making each person
vulnerable against the full power of the State. Convinced that it was specifically morally degeneration
that had become one of the main causes of the social crisis which had led to the Orange Revolution,
we also spoke of vital steps aimed at restoration, at abolishing the immoral system of social relations
which had become entrenched under Kuchma’s regime, but which had originated in the communist
era. We called for the immediate launching of an investigation into violations of human rights which
had taken place in the place, especially those involving persecution of journalists, disappearances and
political murders; repressions against individuals in connection with their political views or civic activity; the vote-rigging during the Presidential elections of 2004. We insisted that the results of such
investigations be made public and that justice be restored as far as victims of such repression were
concerned. The steps we proposed also included the following: making access immediately available
to illegally classified legal acts of the President of Ukraine, the Cabinet of Ministers of Ukraine, the
Prosecutor General and other executive agencies which were concealed under the illegal stamps «Not
to be printed», «Not to be published» and «For official use only» (OU); ensuring separation of business
interests and the regime; putting an end to the shameful practice of mass surveillance, in particular,
wiretapping and interception of other means of communication; beginning the process of restructuring
and reforming the State apparatus, in particular, law enforcement agencies; creating mechanisms for
real public control over the activity of Ukrainian law enforcement agencies and public monitoring of
1

Prepared by Yevhen Zakharov, Co-Chair of the Kharkiv Human Rights Protection Group and Chairperson of the Ukrainian
Helsinki Human Rights Union
2
Here and hereafter in this text ‘constitutional reform’ refers specifically to the constitutional amendments passed in a ‘package
vote’ also including crucial electoral law reforms on 8 December 2004. The amendments reduce the powers of the President
and create a situation where some Ministers answer to the President, while others directly to the Prime Minister. They also
make it possible to deprive State Deputies of their mandate if they oppose or leave their faction, and give greater power to the
Prosecutor’s office. The constitutional changes came into force on 1 January 2006. (translator’s note)
3
Individuals (or groups) are presently not able to directly submit submissions or motions to the Constitutional Court (translator’s note)
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penal institutions. The plan we proposed for rooting out the communist legacy in society was given the
name «dekuchmization».
We are, with the deepest regret, forced to acknowledge that up to now this process of «dekuchmization» has not taken place. The Orange Revolution has thus far not received a new impulse. We
would note that the term revolution in fact is possible only where revolutionary changes have continued.
Revolution, according to Hannah Arendt4, involves a change in the political elite, the appearance of
new leaders and an increase in the access of the people to power. Here, new leaders have not emerged,
the elite has remained intact and access to power of the people has, on the contrary, decreased with
the coming into force of the amendments to the Constitution on 1 January 2006 and the appointment
of state and local deputies exclusively on the basis of party lists., The Gongadze case remains open
since neither those who ordered or those who organized the journalist’s murder have been charged
and brought to justice. There has still been no formal authentication of the Melnychenko tapes which
could provide vital evidence in the cases of Gongadze and Yelyashkevych5, as well as in many other
cases which made the headlines under Kuchma. There have been no criminal investigations into the
poisoning of Yushchenko; into the beating up of Yushchenko supporters by the ‘Berkut’ (special police
unit) near the Central Election Commission (CEC) on the night of 23 October 2004 despite the fact
that the entire attack was recorded on video; into the unauthorised breaking in to the server of the CEC
and the irregularities during the vote count on 21 November, nor into the other serious accusations of
vote-rigging during the elections. Repeated promises to bring such charges against several members of
the CEC have not been kept. Those who have been charged and convicted have largely been people
who carried out illegal orders, and not those who organized the mass-scale rigging, instigated violence
or bribed voters. In the much-publicised Memorandum signed by Yushchenko, Yanukovych and
Yekhanurov6, an amnesty is spoken of for those who committed offences under Articles 157 and 158
of the Criminal Code7. We would note that the amnesty may only be applied in relation to those who
have already been convicted of or charged with committing the crimes. The vast majority of organizers
of the machinations remain unpunished. Such impunity provides a carte blanche for future infringements of human rights.
All branches of power are guilty of infringements of the principles of the rule of law, favouring
political expediency instead. Statutes of the Constitution have been violated on many occasions yet
Ukrainian politicians seem to find nothing reprehensible in this. Political life has become much more
transparent, and specifically this openness has highlighted the naivety and lack of professionalism of
the Ukrainian political stratum. In fact, however, the transparency is extremely limited The Prosecutor
General continues to neither publish its normative rulings nor register them with the Ministry of
Justice.: It is extremely disappointing that the promise to disclose normative legal acts with the illegal
stamps limiting access to information «Not to be printed» and «Not to be published» which previously
served to conceal behind-the-scenes political deals, corruption and perks for high State officials has
not been kept. Normative acts hiding behind such stamps from Kuchma’s regime could tell us a great
deal about corruption in the highest echelons of power. The mass media have reported that it was precisely by means of such stamps that the salaries of ministers, the President, other high-ranking officials
and State Deputies (MPs) were substantially increased. What can this be called but an example of
Kuchmism and a vestige of Soviet thinking? This demonstrates that fighting corruption has not become
a priority for the ‘Orange’ regime. There has also been no success in separating politics and business.
On the contrary, mutual accusations of corruption split the once united team and led to a political
crisis, a loss of confidence among voters and unclear prospects for the future.
During the first half of 2005 one could often see the open disregard of the executive branch of
power for the right to private ownership which only exacerbated the distrust towards the State both on
the part of Ukrainians, and from the international community. Statements issued by high-ranking State
figures about returning property into State hands, without the appropriate court rulings having come
Hannah Arendt (1906 – 1975) Political philosopher and author of «The Origins of Totalitarianism» and «On Revolution» (translator’s
note)
5
Oleksandr Yelyashkevych was a Member of the Verkhovna Rada from 1994 to 2002. He attempted to have the Melnychenko tapes,
and the Gongadze case in general investigated. After an attempt on his life, he left the country, and was granted political asylum in
the USA in 2002 (translator’s note)
6
The 10-point «Memorandum of Understanding between the Authorities and the Opposition», signed in late September 2005, just
before the second vote in Parliament to have Yushchenko’s choice of Prime Minister, Yekhanurov, accepted. (translator’s note)
7
These Articles cover crimes involving preventing people exercising their electoral rights, vote rigging and machinations with vote
counts. (translator’s note)
4
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into force were manifestly inadequate and illegal, still more so the disclosure of lists of enterprises due
for re-privatisation, which ran counter to the presumption of innocence.
There were even worse infringements of freedom of assembly than in 2004. Flagrant violations
were perpetrated by the authorities in the capital, Kyiv. Raids on a tent city, administrative detentions of civic activists were not confined only to programs chronicling the illegal actions of the old
regime, but actually took place in Kyiv in May 2005. One could provide many more such regrettable
examples.
The picture painted here may appear somewhat gloomy. However an important factor was the
absence of the previous pressure of the regime on society. There was a sense in the country that it had
become much easier ‘to breathe’. The atmosphere in society changed significantly with many people
losing their fear of the authorities. There was a revolution after all – in the minds of many Ukrainians.
Tens of thousands of people were prepared to defend their rights with the number of complaints about
the illegal activities or omissions of the State authorities and of bodies of local self-administration rising
sharply. The latter, for their part, began attempting to develop channels for working with the public
and taking their demands into account. Moreover, a comparison of the situation with human rights in
2005 with that under Kuchma shows certain progress. We can demonstrate this by providing an analysis of the development in 2005 of those trends considered in Human Rights in Ukraine – 2004, which
reflected the ever worsening violations of human rights and fundamental freedoms during the 10-year
period of Kuchma’s regime. (A comparative table on the state of implementation of recommendations
made as part of that Report is given below).
1. The Administrative pressure from the State which had significantly limited the freedom of the
individual eased. Whereas previously only businesses supporting the regime had a chance of existing, such close ties ceased to be required. Nonetheless, connections with those in power remained a
mechanism for protecting ones own business. At the same time the fiscal policy of the State did not
change. The tax police, as one of the main violators of human rights and the symbol of political persecution in the past, should have ceased to exist, as was promised by many high-ranking officials, yet
they continue to carry out a wide range of activities, including investigative operations which often
lead to unwarranted interference in people’s private life and limit other freedoms in the country. We
still largely have the old State apparatus which became corrupt and out of control under Kuchma and
which is accustomed to working mainly to rules of play involving corruption. The risk therefore that
this trend will increase remains. The main tasks here are fundamental reforms in the economy and state
management aimed at leading to a reduction of the shadow economy and real achievements in the fight
against corruption. Either real reforms must be carried out, or all will become as before.
2. The rise in poverty and social inequality was stemmed. However the standard of living for a large
percentage of the population remained low. Kuchma’s regime left in its wake a huge divide between a
vast numbers of poor and tiny percentage of rich people. The pitiful income of a part of the population,
together with the lack of reform of the medical service, is creating a threat to the right to life. The fact
that a considerable number of Ukrainians are still living in yesterday’s world, with another part already
in the future is creating a major challenge for the state. Fighting poverty has become one of the main
priorities of the State. For the first time the minimum pension equalled the minimum cost of living for
those not working, with this increase being especially felt in rural areas. Social security payments also
rose. It is a shame that the rise in prices as a result of largely artificially induced inflation has partially
eaten away at this increase. The position of a significant part of the population remains in this sense
unstable, all the more so since they are threatened with substantial rises in rent and communal charges
being planned by the local authorities. These plans should be taken into consideration and not overtake
the level of income of the majority of the population. In general the success pf the state in combating
poverty is directly linked with moves made in fighting the shadow economy.
3. The crushing of political opponents and use of law enforcement agencies as weapons in political
battle have ceased, it is to be hoped for good. A detailed consideration of this issue is provided in the
article by Oleksandr Kostenko «Can fair punishment of a criminal be considered political repression?»
(see below). The cries of ‘political persecution’ which are heard from those formerly holding the reigns
of power are pure demagogy. Victims of political repression do not speak on central television channels, nor do they create new parties and start their own newspapers. On the contrary, real political
competition has emerged where political forces are no longer frightened that they will be crushed by
the full weight of the State apparatus. This was particularly demonstrated by the parliamentary elections in March 2006.
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4. The brutality of criminal and legal policy remains a serious problem. There have still been no
initiatives for the systematic reform of law enforcement agencies. Staff changes have not been able
to democratise these given the lack of changes in function and powers of the Ministry of Internal
Affairs, Security Service of Ukraine (SBU) and the Prosecutor’s office. Unfortunately such ‘shake-ups’
led to cases where the new regime appointed to responsible positions individuals who had taken part
throughout 2004 in persecution of representatives of the opposition. The Committee of the Verkhovna
Rada on issues of legislative backup for the law enforcement agencies continued to stubbornly ‘push’
a draft of a Criminal Procedure Code built around a base model of Soviet inquisition-style criminal
legal proceedings, despite the fact that the draft had been severely criticized by human rights organizations and had received a negative evaluation from the Council of Europe. The latest attempt was in
March 2006. Detention without court sanctions which according to the Constitution should be used
only in exceptional circumstances is widespread. In fact it is detention with a court warrant that is
rather the exception. Law enforcement agencies still widely apply remand in custody as a preventive
measure. Human rights organizations continue to receive complaints alleging torture and ill-treatment
during the criminal inquiry stage (before charges have been laid) and pre-trial investigation. Effective
measures for countering the use of torture by the police have still to be introduced. Complaints about
the actions of law enforcement agencies are as a rule given cursory review or are considered in a biased fashion. It is a telling sign that the largest numbers of complaints from individuals reaching the
Ukrainian Ministry of Internal Affairs are related to actions of agencies of the MIA and significantly
outweigh the number of complaints about crimes. There were virtually no improvements in the penal
system, prosecutor’s office and SBU.
It should be noted that the MIA has become more open and is cooperating more with human
rights organizations. Major joint studies have been carried out into violence committed by individuals in the MIA, in particular, the use of torture. Representatives of human rights organizations have
been invited to joint inspections of district police units together with lecturers of institutes of the MIA
system and officers of the Department for Internal Security of the MIA. This experiment, launched at
the beginning of 2005 in three regions – Kharkiv, Sumy and Poltava regions – proved extremely valuable and was extended to cover the whole country. At the beginning of 2006 a Public Council for the
Observance of Human Rights began work under the umbrella of the Ministry of Internal Affairs.
It only became possible to talk of any real reform to the system of criminal justice and law enforcement agencies at the end of 2005. At first, under the auspices of the Council of National Security
and Defence the relevant commission was set up, but this in fact did not prepare anything. Then later
the reforms began being drawn up by the National Commission for the Strengthening of Democracy
and the Rule of Law which was created by the President in August 2005 but which really only began
working in December. Within the Commission a working group was created which is responsible for
drawing up a Strategy for reforming the system of both criminal justice and law enforcement agencies
however the work on its creation has still not been completed. Clearly such a task should have been
commenced at the beginning of 2005.
5. The independence and proper functioning of the court system, and respect for the rule of law as
a whole, also remain serious areas of concern. The number of incidents involving direct pressure on the
courts was much lower than during Kuchma’s time, however there remained a lack of understanding of
the importance of an independent judiciary, and financing for the courts was still inadequate. Although
the money allocated increased to 0.27% of GNP in comparison with 0.2% in 2004, this was sufficient
to cover a mere 42 percent of actual needs. One can only welcome the decision to triple judges’ salaries
in the future, but it is vital to properly finance other court needs as well, while at the same time limiting the source of such financing to State revenue alone, and abolishing financing from local budgets
and so called «sponsors». The involvement of sponsors in financing the courts, initiated by former
Prime Minister, Yulia Tymoshenko, vividly demonstrates the lack of conceptual understanding of the
mechanisms by which the judiciary functions and of respect for the court as an independent and fullyfledged branch of power. Financing of the courts, just as under Kuchma’s regime, is so entirely under
the control of the executive that the principle of the division of powers is seriously violated.
It was only in December 2005 that once again the National Commission for the Strengthening
of Democracy and the Rule of Law prepared a Strategy for improving the court system in order to
ensure fair trial in Ukraine in conformity with European standards.8 The Concept was given a positive
8
The text of the Concept is available on the Ministry of Justice website (in Ukrainian) : http://www.minjust.gov.ua/?do=
d&did=7306
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assessment by the experts of the Council of Europe Venice Commission, and was later adopted by the
President through the adoption of an Action Plan for 2006 on reforming the court system on the basis
of the Strategy. The Strategy is in the first instance aimed at improving the system of courts; reforming the system for selecting and providing professional development for judges; changing the system
of disciplinary liability, as well as increasing the role of self-government of judges and reducing the
administrative role of the chairperson of the court, The Strategy deals separately with the issue of court
financing. All criticism of this Strategy is effectively only heard from those who are defending their
own corporate interests and are not interested in real reform. In our opinion, the given Strategy on
condition that it receives parliamentary support could significantly strengthen court defence of violated
rights, and the results of its implementation may be felt by the end of 2006.
An unquestionably positive step was the entering into force on 1 September of the Civil Procedure
Code and the Code of Administrative Justice. The next step to follow was the creation of administrative
courts. The intention to gradually liquidate military courts is also to be welcomed. However in general
court reform is being stalled due to the lack of clarity as to the status of the Prosecutor’s office. What
is more, the amendments to the Constitution, passed on 8 December 2004, return to the offices of the
Prosecutor the old Soviet general surveillance functions which runs totally counter to the creation of a
strong and independent judiciary. This is a massive step backwards as far as reforming the Prosecutor’s
office and bringing it into line with European standards is concerned, as well as being a breach of
Ukraine’s commitments made on joining the Council of Europe back in 1995.
In general everything related to the ‘constitutional reform’ provides a graphic example of total
disrespect for the Constitution and for the principle of the rule of law. The procedure for introducing changes to the Constitution has been infringed on many occasions. It would appear that none
of our Ukrainian politicians is bothered by the fact that the ‘reform’ creates an illogical competition
between the top State posts of President and Prime Minister within the framework of one – executive – branch of power. It also effectively shatters the integral unity of Ukraine’s foreign and domestic
policy, encroaches upon the principle of joint responsibility of the Cabinet of Ministers, and makes
primitive nonsense of the principle of division of power. The ‘reform’ introduces principles of the worst
political collectivism, transforms State Deputies of the Verkhovna Rada into voting machines, entirely
dependent on the will of party bosses and leaders of factions, clearly increases the risk of confrontation between parliament and President and radically increases the direct organizational dependence of
parliament on the will of the President. Lacking the will to raise the level of their own political culture
to the demands at least of the current Constitution, the present political elite are stubbornly attempting
to lower the level of constitutional regulation to their confused and short-sighted pseudo-democratic
concepts, yet again demonstrating a preference for short-term political expediency over respect for the
rule of law. Its introduction led to an increase in the already considerable corporativism in the political
system of Ukraine.
6. Surveillance by State enforcement agencies over citizens was in general on a smaller scale, yet
it still remained substantial. Whereas in 2002 40 000 sanctions for intercepting information from communications channels were issued, in the first 9 months of 2005 the figure was around 11 000. These
unofficial statistics were confirmed on 8 October by the then Prosecutor General of Ukraine, Sviatoslav
Piskun in an interview given to the newspaper ‘Komsomolska Pravda v Ukraini’. He added that the
material received had only been used in 40 cases, while in other countries the number of warrants issued is much smaller. For example, in the USA the figure is four times smaller. Furthermore, there
were numerous statements made by State figures suggesting that they had been under surveillance and
that their conversations had been bugged. It is not known whether such tapping was carried out with a
court sanction. In fact it became know that in the first half of 2005 the SSU carried out illegal tapping
of telephone conversations of high-ranking officials, for example, the then Minister of Justice, Roman
Zvarych. It should be mentioned that this issue was a constant focus of attention of the President
who stressed on many occasions the inadmissibility of unlawful surveillance, and who signed Decree
No. 1556 on 7 November concerning measures aimed at preventing this. However, in our view, the
enforcement agencies are not in a hurry to support the President. Quite on the contrary, there have
been no other initiatives which would make the activities of law enforcement agencies accountable to
the public, including in issues of control over the exchange of information. The SBU is still continuing
to introduce a system for monitoring telecommunications through several Internet providers, monitoring more than half, and in the regions even more than 2/3 of Ukrainian traffic. The Order of the
State Committee for Communications No. 122 which introduces control over the use of the Internet
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remains in force as a result of the will of the SBU to hold onto this form of maintaining control over
society, despite the fact that the Ministry of Justice in a letter dated 13.10.2005 instructed the Ministry
of Transport and Communications to revoke the Order within 5 days. The Order has still not been
cancelled. The SBU is adamantly resisting the adopting of draft Law No. 4042-1 «On interception of
telecommunications» which contains guarantees against abuse. Together with other enforcement agencies, it introduced for the new version of the «List of items of information which constitute a State
secret» of 12.08.05 a point about classifying statistical data about investigative operation, counter-intelligence and intelligence activities. This point will mean that there is no possibility whatsoever of gaining
information as to the number of warrants issued for interception of information from communications
channels. A solution can be found in the adoption by parliament of draft Law No. 4042-1 since its
implementation is intended to resolve the problem of abuse in this sphere.
7. The right of the individual to protection of personal data remains under threat. The President
with his Decree of 10 March No. 457/2005 cancelled Decree No. 500 of 30 April 2004 on the introduction by the Ministry of Internal Affairs of a Single Register of Individuals on the basis of a single
State automated passport system (SSAPS). In addition, there had been a lot of information about the
involvement in the past in preparing these cards of dubious business outfits as a result of which a huge
database of personal data had ended up in private hands. Nonetheless, judging from information in the
press, the MIA, without any prior arrangements being made, has completed a plan for SSAPS on the
basis of a single multi-purpose individual identification code (with the tax identification code used as
basis for this code). Recently Yury Lutsenko, Ukrainian Minister of Internal Affairs, announced the
creation of citizens’ cards with a single number, stating in particular the following: «We have placed
a package of documents with the Cabinet of Ministers... We propose making a card for citizens of
Ukraine in the form of a plastic card with an inserted electronic chip which will be strictly protected.
The chip will hold the number of the card which will be the single card used both in the Tax and in the
Pension Funds. Single … However it is not a citizen’s number …, but cards … so that believers don’t
feel concerned9 … The chip will contain all necessary information about the individual, and in addition
it will be possible to add information as to whether the person has a driver’s licence». The introduction
of this passport according to the Minister is being deferred until after the elections in 2006. However
the issue of foreign passports10 in the form of a plastic card with a single number has already been
introduced. No basic law on the protection of personal data has yet been passed, nor any law on the
creation of a Single Register. This means that all of this is being carried out without any basis in law
as there must be in any democratic society. Obviously plastic cards are convenient, but they must be
introduced in keeping with legal procedure and should in no way use a single multi-purpose identification code. In our opinion, basic laws should first be passed and only then should individual passes be
introduced with observance of the right to privacy.
8. Cases of infringements of freedom of expression have become much less frequent. In all sectors of the media there is pluralism of opinions, the majority of national television channels and radio
stations are balanced in their presentation of information, although some elements of manipulation
of information do remain We are not aware of any cases of pressure being placed on journalists by
the central authorities, and the State mass media are gradually freeing themselves of their traditional
exclusively positive and biased attitude to the regime. It should be noted, however, that there are as yet
no guarantees providing for the consolidation and development of these positive changes. We would
also mention that the local authorities in some regions continue to exert pressure on the mass media.
As a result of reduced pressure, the mass media have become less dependent on the whims of the
authorities, yet they still remain bound by the power and will of their owners who are closely connected to politics. Administrative pressure, furthermore, has been replaced by financial pressure. As a
consequence, all media outlets without any exception disseminate material which has been ordered in
the guise of news items or information, this undermining the authority of the mass media in a democratic society and presenting a real threat to freedom of speech. This was particularly evident during
the parliamentary election campaign when it was virtually impossible without financial support to end
up in news reports even when important information was involved.
9
It is the Orthodox Church under the Moscow Patriarchate which has been strongly opposed to the introduction of individual identification numbers (translator’s note)
10
Ukrainians have two ‘passports’ – one is effectively the person’s identity document which everybody must have, while people may
or may not have a ‘foreign passport’ needed for travelling abroad. (translator’s note)
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In this sphere we can only welcome the introduction by parliament of amendments to the Civil
Code of Ukraine at the end of 2005 which significantly extend freedom of speech. Unfortunately there
is still no clear position regarding the creation of public broadcasting and on the privatization of state
media outlets, aside from the basic decision to create a system of public broadcasting on the basis of
National TV Channel One (UT-1).and the First National Radio Channel.
9. The unwarranted classifying as secret or restriction of access to official information remains a
problem. The promises to ensure openness of information, transparency and accountability of the regime to society made on Maidan Nezalezhnosti [Independence Square] during the Orange Revolution
have largely not been kept. It is difficult to assess progress in this area given the lack of openness and
desire to limit access to any information about their activities in the State apparatus beginning back in
Soviet times. It should be noted that the use of the illegal stamps restricting access «Not to be printed»
and «Not to be published» has ceased, and the Ministry of Justice has disclosed the names of 295
normative acts of the government issued with the stamp «Not to be printed» over the last five years.
The documents themselves however have still to be made public, while the President’s Secretariat has
still not dared to disclose even the names of acts issued by the President with illegal stamps.
The lack of openness as regards information, of transparency and accountability of the authorities to society, the unwarranted classification of information and limitation of freedom of the flow of
information must surely be one of the most dangerous for the future of a country in comparison with
other violations of human rights. Nor is this only connected with the fact that such a situation creates
a breading ground for corruption. The information sphere forms the foundation on which all political, administrative, economic as well as simply any kind of decisions involving human activities. The
more information is used for taking these decisions, the more well-founded and effective they will be.
The most important political decisions are usually consolidated at the level of law and set down in
various normative acts. We thus have a three-tier system for decision-making: information, politics
and the law. This can be figuratively represented as a tree with its roots, trunk and crown. The better
developed the root system, the larger and stronger the tree will be. Whereas when, at the legal (third)
level, acts are passed which prohibit or restrict the access of participants of controversial, political debate (the second level) to information (the first level), then the quality of political decisions inevitably
deteriorates. An unnatural situation arises where the crown does not let its own roots nourish the tree.
This happens particularly often in cases when attempts are made to limit and control the executive
branch of power or even parliamentary institutions. This is of course done with the best intentions,
however societies thus afflicted with isolationism fall into a state of stagnation, their intellectual elite
emigrates and their economies turn into a source of raw materials for their more open and therefore
more dynamic neighbours. For this reason it is vital to reassess the existing priorities of information
policy and consolidate the legislative basis for information openness.
The above analysis suggests that on the whole the situation with regard to human rights improved
in 2005, however this improvement cannot be considered firmly entrenched. Obviously it is not possible in the space of a year to eradicate corruption, to radically reduce the scale of the shadow economy
and to change the way of thinking of law enforcement officers and of the State apparatus as a whole.
However the political will is needed as well as persistent efforts aimed at improving the situation with
human rights.
The activity of the Constitutional Court of Ukraine needs to be improved, in particular, by introducing a system of individual constitutional submissions and the passing of a relevant procedural
law. Provisions must be removed from the Constitution which significantly limit the independence
of judges of the Constitutional Court – those which allow for the judges’ dismissal by those who appointed them. An important area needing reform remains that of the institution of the Human Rights
Ombudsperson. Despite the fact that the authority of this institution was undermined by the participation of the Ombudsperson in political campaigning and by her politically engaged activities, one needs
to review the powers of the Ombudsperson and strengthen and broaden his/her spheres of activity in
order to enhance parliamentary monitoring of the observance of human rights and fundamental freedoms. It would also be advisable to consider the possibility of introducing separate Verkhovna Rada
Representatives on the Rights of the Child, Protection of Privacy, Freedom of Expression, etc.
It should be mentioned that at the end of 2005 and beginning of 2006 the move in the direction
of reform became more noticeable. A positive role in this was played by the National Commission for
the Strengthening of Democracy and the Rule of Law, created by the President of Ukraine, which has
become a major generator of reforms. High-quality concepts for court reform, for the organization of
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free legal aid and other areas have appeared. Progressive laws on implementing judgments and applying the case law of the European Court of Human Rights, on access to court rulings, and others have
been adopted. In addition, certain laws which contained potential violations of human rights have been
rejected through the President using his power of veto.
Prior to this certain reforms were prepared for in the Plan of Measures for implementing the Action
Plan Ukraine – EU, passed by the Cabinet of Ministers in April 2005. The Action Plan was drawn up
with the participation of representatives of non-governmental human rights organizations and contained
a number of specific measures for improving the overall situation. However at the end of the year it transpired that most of these steps had not been taken and their implementation was postponed until 2006.
In summarizing, one should add that state policy on affirming and safeguarding human rights
and fundamental freedoms is not systematic and rather chaotic. Furthermore political expediency and
departmental interests of agencies of power are given significantly more weight than the interests of the
public, and therefore the activities of these agencies are largely aimed not at affirming human rights,
but at pursuing ephemeral state or personal interests. In Ukraine there is essentially no developed
and properly approved strategy for a state policy on safeguarding fundamental rights and freedoms.
The exception here would be the right to a fair trial, if one takes into consideration the drafts of the
above-mentioned Strategies prepared by the National Commission, as well as certain social rights,
although the level of protection of the latter, in turn, leaves a great deal to be desired.
One step towards the formulation of such policy was the passing by the President of Decree No. 39
from 20.01.2006 on Ukraine’s fulfilment of its obligations before the Council of Europe. However it
too is rather a kind of program for vital minimum measures than a concept of state policy with the aim
of ensuring institutional, financial and legal protection of rights and freedoms.
In our opinion the possibility still remains for a swift start to effective reform. What is exceptionally important here is the condition of adherence to the Constitution and to the principles of the rule
of law, including the fulfilment of all procedural requirements. Only under those conditions will the
changes for the better with regard to human rights become irreversible.
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A REVIEW OF RECOMMENDATIONS MADE BY HUMAN RIGHTS
ORGANIZATIONS IN HUMAN RIGHTS IN UKRAINE – 2004,
WITH INFORMATION ON THE LEVEL
OF IMPLEMENTATION IN 20051
Unit of the Report

Level of implementation in 2005

I. HUMAN RIGHTS IN THE CONSTITUTION OF UKRAINE
In our opinion, Draft ¹ 4180 on amending the Constitution (now the Law of Not implemented
Ukraine «On amending the Constitution of Ukraine» ¹ 2222-IV from 8 December
2004) requires review by the Constitutional Court as well as a re-vote with a constitutional majority in parliament.
1. The Verkhovna Rada (Parliament) must effectively control the activities of the Not implemented
Government, and of the executive branches of power as a whole through permanent and temporary parliamentary committees and commissions. In order to achieve
this aim, the supervisory functions of parliament and of the public (individual citizens and non-governmental organizations) must at a judicial level be significantly
strengthened. This can be achieved by passing relevant legislation: on access to information; on the government; on public control over the activities of the state executive; on political opposition. It would be useful in this case to also prepare and pass
a special law on impeachment, as well as on parliamentary temporary, investigative
and other commissions.

2. Ukrainian procedural legislation on the Constitutional Court must be significantly Not implemented
improved. … in the future, in order to achieve this, the list of possible complaints
which can be taken to the Constitutional Court must be broadened.
3. It is also necessary to prepare and pass a separate law on constitutional court pro- Not implemented
cedure, since without detailed regulation of procedural questions at the judicial level,
it will remain impossible to consider the Constitutional Court of Ukraine as a court
with constitutional jurisdiction in the full understanding of this concept.
4. A strengthening of guarantees of independence of the judiciary and of access to Not implemented
justice needs to be allowed for in the Constitution
5. The constitutional status of the Prosecutor should be changed, leaving only the Not implemented
function of representing the state in court: support for State prosecutions in criminal
cases and the representation of the State in civil cases should be the function of a
department within the Ministry of Justice.
6. The Constitution should allow for the creation of an Investigative Committee Not implemented
which would absorb the investigative departments of the Ministry of Internal Affairs,
Security Service of Ukraine and the Prosecutor.
7. The State committee for television and radio should be disbanded, and its func- Not implemented
tions according to the Constitution should be carried out by a National Council for
television and radio.
II. THE RIGHT TO LIFE
1. To introduce changes to legislation on criminal procedure in order to provide Not implemented
more rights to victims, as well as to the families of those killed, and to increase their
influence on the course of investigations.
1

For this review we used information regarding the implementation in 2005 of the Ukraine – EU Action Plan (Instruction of the
Cabinet of Ministers of Ukraine from 22 April 2005 No. 117), provided as material from bodies of power (as of 13 February 2006). The
information is available (in Ukrainian) at: http://www.kmu.gov.ua/document/31423693/ìîíèòîðèíã_óêð%2013.02.06%20-2.doc
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2. To introduce efficient independent mechanisms to investigate deaths caused by the Not implemented
actions of law enforcement officials and / or medical staff.
3. To introduce independent forensic medical expert opinions.

Not implemented

4. To adopt a Law of Ukraine «On the rights of patients» that would provide for legal Not implemented
guarantees of the rights of patients to life; the right to confidentiality and private life
and a minimum range of services available as free health care
5. To publish annual reports on investigations into crimes against life

Not implemented

6. To increase the efficiency of State and public control over the activities of law Not implemented
enforcement bodies.
III. THE RIGHT TO PROTECTION FROM TORTURE AND CRUEL TREATMENT
1. To clearly define the scope of the crime «torture» in Chapter XVIII «Crimes by of- Partially implemented
ficials» of the Criminal Code of Ukraine, and to agree the elements of this scope of the
crime with the conceptual apparatus of the General Provisions of the Criminal Code
2. To gather statistical data in courts and law enforcement agencies concerning Partially implemented
crimes, which contain elements of «torture» in the understanding of Article 1 of the
UN Convention against Torture
3. To create legislative provisions, which make it impossible to apply amnesty and Not implemented
parole for people who have committed actions, which have elements of «torture» in
the understanding of Article 1 of the UN Convention against Torture
4. To create effective mechanisms of public control over investigations into allega- Not implemented
tions of torture and ill-treatment, which take place in law enforcement agencies and
other closed institutions
5. To review the legislative framework of forensic examination in order to provide the Not implemented
involvement of non-state experts and expert bureaux
6. To exclude from legislation those provisions which make it impossible or com- Not implemented
plicated for victims and their legal representatives to obtain documents containing
medical information concerning victims, including conclusions by medical experts,
regardless of the title and nature of those conclusions.
7. To review the provisions of evidence law contained in the Criminal Procedure Not implemented
Code of Ukraine and court practice in order to assign the same validity as evidence
to conclusions provided by independent medical and other experts, who conduct
studies at the request of the alleged victim of torture, as that of conclusions made by
experts assigned by an investigator or court
8. To amend legislation in order to provide legal aid for people on low incomes, who Not implemented
seek to have criminal investigations and other legal proceedings concerning alleged
torture and ill-treatment initiated
9. To introduce provisions into the legislation stipulating that it is inadmissible to use Not implemented
as evidence any testimony from an accused (suspected) person, obtained at pre-trial
stages of a criminal investigation without the assistance of a lawyer. Before these
amendments are introduced, it would be desirable, if the Supreme Court develop regulations concerning admissibility of confessions and procedures with an examination of
whether they were given voluntarily. Such regulations should provide for the following:
– when a statement is made by a defendant saying that a confession made during a Not implemented
pre-trial investigation was not voluntary, the confession should be excluded from the
evidence, unless a prosecutor proves the opposite beyond reasonable doubt
– when determining whether a confession was voluntary, the court should take into Not implemented
account all circumstances which accompanied the obtaining of the confession: the
conditions and period of being held in custody by a law enforcement agency, access
to a lawyer, the possibility to communicate with the outside world, etc
– the fact of bodily injuries should always entail the obligation on the part of a pros- Not implemented
ecutor to prove beyond reasonable doubt that no official was involved in inflicting
these bodily injuries, or that the obtained confession was not connected with events,
which resulted in the bodily injuries
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– the lack of medical evidence concerning the use of torture or other forms of Not implemented
ill-treatment cannot as such exclude the trustworthiness of the claim about such
treatment
– when assessing why medical evidence is absent, the court should take into account Not implemented
the possibility for a defendant to approach a doctor or expert of his/her own choosing in timely manner, his/her access to a lawyer and the possibility to communicate
with the outside world, etc
– in cases, when a defendant did not earlier allege that her or his confession was Not implemented
extorted with the use of any form of ill-treatment, a prosecutor must demonstrate
that the defendant had a real opportunity to make such allegations immediately after
the respective events, taking into account, among other things, access to a lawyer,
period of detention without court control, grounds for delay in being brought before
a judge following detention, etc
– assessing the trustworthiness of a defendant’s allegation that he/she was subjected Not implemented
to any form of ill-treatment, the court should consider how well the allegation was
investigated if such an investigation was indeed conducted, in particular, the time of
ordering expert examinations and conducting other investigations in order to determine whether the defendant received sufficient and practical opportunities to make
the necessary claims and provide necessary evidence
– to give the necessary instructions to prosecutors and judges to take measures for Not implemented
providing protection to individuals who claim that they have been subjected to torture. In particular, if this person is held in custody, to provide for his/her transfer to
another place of detention
– to exclude from legislation the opportunity for a judge to «extend detention» of Not implemented
suspects held in police custody, or, at least, to introduce necessary amendments in
order to transfer people whose detention is extended by a judge to a pre-trial detention centre, and not leave them held in police custody
– to introduce into legislation an enforceable right of access to an independent doc- Not implemented
tor and independent expert of the detainee’s own choosing, especially for persons,
who are held in custody, and to create appropriate procedure
– to review provisions of current legislation in order to provide the right to legal Not implemented
representation to people who make allegations of torture, regardless of whether or
not a criminal case is launched
– to give clear instructions to prosecutors and judges concerning immediate consid- Not implemented
eration of claims and complaints related to investigations into torture.
IV. THE RIGHT TO LIBERTY AND SECURITY
1) to introduce amendments into the legislation, which would exclude the practice of Not implemented
detention without a warrant in cases, which are not provided for by Article 29 § 3 of the
Constitution, in particular, to provide a clearer formulation of circumstances in which
a law enforcement officer is empowered to detain a person without a court warrant
2) to adjust the time limit for bringing a person before a judge provided by Arti- Not implemented
cle 106 of the Civil Procedure Code with the requirements of Article 29 of the Constitution, taking into account the time needed for a detention hearing and ruling
3) to define the starting point for detention on suspicion of committing a crime or an Not implemented
administrative offence based on the actual circumstances indicating that a person has
been deprived of their liberty, not on the decision of a law enforcement officer, or, at
least, extend the guarantees given to a detainee and to people who are being held in
the custody of a law enforcement agency as having been ‘brought in»
4) to define in law separate criteria of legality for detention and remand in cus- Not implemented
tody (pre-trial detention) and annul provisions in point 2.5 of the Joint Order by
Ukraine’s Ministry of Internal Affairs and the State Department for the Execution
of Sentences No. 300/73 of 23 April 2001, which consider a detainee’s release when
the suspicion is not confirmed or when the term of detention has expired as a breach
of the law, and other similar instructions
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5) to include in the subject matter of detention hearings circumstances, which address reasons for arrest without warrant, including the following:
– reasons for the suspicion or charge in connection with which prosecution demands Not implemented
that the suspect (accused) be remanded in custody;
– grounds for the period in which a person is held in custody by a law enforcement Not implemented
agency prior to being brought before a judge;
6) to establish a clear presumption in favour of a person’s release and provide that the Not implemented
onus of providing proof about grounds for detention be shifted to the prosecution
7) to introduce provisions which would exclude remand in custody or its extension Not implemented
on the basis of purely hypothetical assumptions that a person could abscond, hamper
the establishment of truth in the case, or continue his or her criminal activity
8) to formulate the risks in connection with which detention is allowed in such a way Not implemented
as to exclude remand in custody depending on the position of accused and tactics
employed by the defence
9) to exclude from the law provisions which allow remand in custody to ensure Not implemented
the enforcement of procedural rulings (Article 148 of CPC) or correct behaviour
(Article 154-1 of CPC), as these provisions fail to meet the criteria of clarity and
predictability
10) to introduce provisions which would exclude the practice of detaining a person Not implemented
after his/her release by a judge, on the basis of «concealed» accusations
11) to exclude from legislation the institution of «detention extension» by a judge, or, Not implemented
at least, introduce necessary amendments to the legislation, in order to exclude the
practice of returning a person to a police unit after a detention hearing
12) to introduce amendments into Article 165-2 § 4 of CPC, in order to exclude Not implemented
detention without judicial control over the period established by Article 29 § 3 of the
Ukraine’s Constitution
13) to entitle people remanded in custody to seek periodic review of the basis of Not implemented
their detention
14) to establish clear and detailed procedural rules for detention hearings and provide, in particular, for the following:
– mandatory participation of the person, who is deprived of liberty, in any deten- Not implemented
tion hearing where the question of his or her remand in custody or release is being
considered
– the accused and his/her lawyer must be provided with a copy of the investigator’s Not implemented
(prosecutor’s) request for his/her remand in custody or extension of custody
– the remanded person and his/her lawyer must be given the right to study the Not implemented
materials, which justify the request for his/her remand in custody or extension of
custody
15) to prepare procedure, which would encourage the use of bail instead of detention Not implemented
16) to define more clearly the judge’s scope of powers concerning remand in custody, Not implemented
in particular, to establish clearer criteria for exceptional cases, when a judge can go
beyond the margin of his/her general authority
17) to shorten the maximum term of detention during pre-trial investigation

Not implemented

18) to introduce into legislation a maximum term of detention during court hearings Not implemented
19) to exclude from Article 1176 of the Civil Code of Ukraine and section 2 of the Not implemented
Law of Ukraine «On the procedure for compensation of damage caused to the citizen
by unlawful actions of detective inquiry or pre-trial investigation bodies, prosecutors
and courts» formulations which prevent any person who has suffered unlawful deprivation of liberty from claiming compensation
20) to bring the rules of administrative detention into conformity with the require- Not implemented
ments of Article 29 of the Constitution
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21) to introduce amendments into the legislation which would exclude the use of Not implemented
administrative detention for the purpose of criminal investigation, for example, by
providing mandatory release of a person suspected of having committed an administrative offence pending a trial into the case;
22) to introduce amendments into Ukraine’s Code of Administrative Offences (in Not implemented
particular, into Article 263 of CAO) and other legislative acts, which would exclude
police custody of a person without a court order for over 72 hours
23) to provide procedure for court hearings concerning the detention of vagrants and Not implemented
people begging, or, at least, enable them to appeal such detention and provide rules
for such procedure
24) to ensure that detention and subsequent remand in custody of a person pending Not implemented
extradition is enforced exclusively on the basis of a court decision, as well as the
right of a person remanded in custody pending extradition to periodic review of the
detention
25) to re-establish a legal provision which obliges the head of a pre-trial detention Not implemented
centre or other remand facility to release on his own authority a person, if there is
no court decision in force to hold this person in custody
V. THE RIGHT TO A FAIR TRIAL
In order to improve access to justice the State should:
1) compensate damages incurred by parties to proceedings as a result of unlawful Not implemented, however a draft
activity or lack of action of judges
law is being prepared
2) stimulate the development of non-judicial means of settling legal issues (notary Partially implemented
services, mediation, independent arbitration)
3) promote the establishment of information centres at local courts, giving consulta- Not implemented
tions on the judicial process and disseminating other information on the organizational basics and operation of courts
4) create conditions for the judiciary to function transparently; provide public ac- Partially implemented, with a law
cess to texts of court decisions though placing them on websites and making them passed on access to court rulings
available in public libraries excluding parts that deal with private and commercial
information.
5) introduce mechanisms for providing state assistance in bearing court costs and
for providing free or reasonably priced legal aid to people on low incomes, and also
adopt a law «On Legal Aid» that would regulate which types of legal aid can be
provided, and the grounds and mechanisms for exempting people from payment of
fees for legal aid

Not implemented although work is
underway:
07.09.05 The Prime Minister ordered
acceleration in order to have a draft
law on legal aid drawn up and submitted by 20.01.06.
11.04.04 The Ministry of Justice issued an Order creating an inter-departmental group to prepared a draft
law «On legal aid».
With the support of the International «Renaissance» Foundation a
package of documents was put together on reforming the system of
free legal aid, in particular, creating
experimental law offices giving free
legal aid

6) improve the system of enforcement of court decisions, de-monopolize state en- Partially implemented with a law
forcement-related activities, and adopt legislation that would determine mechanisms having been passed on implementing
for implementing the judgements of the European Court of Human Rights
judgements of the European Court
7) ) implement judicial control over enforcement of court decisions;

Not implemented

8) bring the powers of the office of the prosecutor into compliance with the Consti- Not implemented
tution of Ukraine; deprive the prosecutor’s office of functions of general supervision
and pre-trial investigation;
For the creation of a stable system of courts of general jurisdiction it is necessary:
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1) to recognize general courts as being specialized in the field of civil, criminal, or Not implemented
other trials in cases stipulated by law;
2) to eliminate the system of military courts;

Partially implemented

3) to create a system of administrative courts.

Implemented

In order to create reliable safeguards for courts it is necessary to:
1) limit the administrative authority of court chairpersons, transferring the authority Not implemented
for appointments from court chairpersons to bodies of judges’ self-government;
2) fully separate the administration of justice from support and logistic functions;

Not implemented

In the sphere of criminal justice and with regard to organization of activities of courts,
investigation bodies and the office of the Prosecutor, bringing the Ukrainian legal
system into line with European standards implies reform both of the relevant structures and of procedures. Specifically, these tasks imply immediate:
1) strengthening of guarantees of judicial independence, which includes a significant Not implemented
reduction in the influence on judges imposed by political factors, the judicial administration and a move to non-deficit funding of courts;
2) securing real independence of court experts by managing forensic and expertise in- Not implemented
stitutions through the Ministries of Justice and Healthcare and by developing within
law enforcement agencies a many-layered system of units, laboratories and institutes
specializing in narrow spheres of criminal research;
3) strengthening the professional independence of employees of the prosecutor’s of- Not implemented
fice by partially decentralizing their service and strengthening the procedural status
of prosecutors; it is also time to develop discretionary components in the system of
procedural prosecutor powers
4) broadening the guarantees for lawyers’ activity, ensuring real independence Not implemented
of defence lawyers in the judicial process from unlawful pressure from judges or
prosecutors.
In developing the civil procedural law of Ukraine, civil justice should be brought into
line with European standards, especially as regards review of cases involving a foreign
element, the recognition or enforcement of the decisions of foreign courts.
Administrative justice should envisage:
1) a procedure for settlement of all public law disputes with bodies of power, not only Implemented
of disputes between individuals and the authorities;
2) public access to the decisions of administrative courts;

Partially implemented through the
adoption of a law on access to court
rulings

3) efficient mechanisms for implementing court rulings and relevant control over Not implemented
this enforcement
To improve the status of judges, measures should be taken immediately to:
1) make the procedure for selection and career growth of judges as transparent Not implemented
as possible, introduce short training sessions for newly-appointed judges, as well
as regular professional development training sessions with an emphasis on human
rights;
2) standardize the status of judges of courts of different specialized jurisdictions and Not implemented
develop legislation that would establish a single mechanism of remuneration for judges;
3) establish additional safeguards against unwarranted incidents of being made liable, Not implemented
increase the efficiency of mechanisms for disciplinary proceedings, and introduce
relevant institutional changes
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VI. THE RIGHT TO PRIVACY
1. To pass legislation on protection of personal data in accordance with standards of
the European Council and European Union (in particular, Directive 95/46/ªÑ of
the European Parliament and of the Council on the Protection of Individuals with
Regard to the Processing of Personal Data and on the Free Movement of Such Data,
Directive ¹ 97/66 of the European Directive 97/66/ec of the European Parliament
and of the Council concerning the processing of personal data and the protection of
privacy in the telecommunications sector, the Convention of Europol, Recommendation ¹ R (99)5 on the protection of privacy on the Internet, Recommendation
¹ R (81)1 on automated medical data bases, Recommendation ¹ R (83)10 on
scientific research and statistics; Recommendation ¹ R (85)20 on direct marketing; Recommendation ¹ R (86)1 related to social security issues, Recommendation
¹ R (87)15 regarding the police; Recommendation ¹ R (89)2 on seeking employment, Recommendation ¹ R (90)19 related to salary payments and associated operations provided by the Cabinet of Ministers of the European Council, Article 8 of
the European Convention for the Protection of Human Rights and Fundamental
Freedoms and others);

Not implemented, although a new
draft law was drawn up at the beginning of 2006, while the President vetoed the previous draft law after it
was adopted by parliament

2. To sign and ratify international documents concerning the protection of personal
data, in particular, the European Convention of 1981 on the protection of individuals
in connection with automated processing of personal data, and the Supplementary
Protocol to the Convention on the protection of individuals in connection with
automated processing of personal data involving surveillance bodies and flows of
information across borders;

Partially implemented. On 29.08.05
the Convention and the Protocol to
it were signed. The ratification documents are under preparation.
On 30.12.05 the Ministry of Justice
addressed Letter No.44-11-144 to
the Cabinet of Ministers asking for
the deadline for this to be postponed
until 15.02.06..

3. To run training sessions for judges with regard to protection of privacy when con- Not implemented
sidering cases on the protection of personal data, the issuing of search warrants, or
warrants for wiretapping or other interception of information from communications
channels
4. To introduce the practice of issuing a public annual report on the use of investigative operations which infringe upon the right to privacy (secret search, the interception of information from communications channels), which indicates the number of
court warrants issued for these measures, divided between the subdivisions who carry
out investigative operations (the police, the tax police, SBU, etc), the effectiveness
of the measures taken (the number of criminal investigations launched or submitted
to court, etc) and other information.

Not implemented worse – the information mentioned ended up on the
List of items of information which
constitute a state secret

5. To create a special State executive body to carry out independent supervision Not implemented
over adherence to law in the sphere of protection of personal data and access to
information
VII. FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION
1. To bring Ukrainian legislation into compliance with the demands of Articles 9 and Not implemented
11 of the European Convention for the Protection of Human Rights and Fundamental Freedoms in the light of the case law of the European Court of Human Rights, in
particular, as regards ensuring the neutrality of the State, the possibility for a religious
community to receive legal entity status and to freely practice their religion.
2. In drawing up a new version of the law on religious organizations to move the fo- Not implemented
cus from checking out organizations at registration stage to monitoring their activity;
to accordingly shorten and simplify the registration of religious organizations, making
the procedure at least analogous with the registration of civic associations.
3. To eliminate discrimination when registering the charters of religious communities Not implemented
and to clearly define the grounds for refusing to register or for cancelling the registration of these charters.
4. State bodies must not interfere in internal church matters, in particular, those Not implemented
concerning the creation of a single Local Orthodox Church
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5. To introduce effective mechanisms for avoiding discrimination on religious Not implemented
grounds, particularly in the penal system, the social sphere and in the area of labour
relations
6. Law enforcement agencies must react appropriately to cases of incitement to reli- Not implemented
gious hostility, especially from dominant religious organizations, and parties fighting
organizations which they consider to be sects.
7. In order to eliminate discriminatory administrative practice and conflict between Not implemented
churches, to pass clear legal norms with regard to the grounds, procedure and time
periods for returning church property. It would also be expedient to draw up a detailed plan for returning religious property with these procedures and the time taken
for each object defined. Where it is impossible to return such property, provision of
some compensation should be stipulated, in particular, for the construction of new
religious buildings
8. To simplify the access for priests of all religious to penal institutions, the Armed Implemented as far as access to the
Services of Ukraine, and to introduce access of chaplains to all ports of Ukraine, in Armed Forces of Ukraine was conaccordance with international norms.
cerned
9. Local State executive bodies should review legislative acts they have passed which Not implemented
establish discriminatory provisions, and also additional limitations, not foreseen by
the law, on freedom of religion when holding peaceful gatherings, renting premises,
allocating land and returning religious buildings
VIII. THE RIGHT OF ACCESS TO INFORMATION
1. To stop the practice of illegally classifying information, including normative legal Partially implemented
acts using the stamps «Not to be printed», «Not to be published» and «For official
use only»
2. To declassify all normative legal acts with classifications «Not to be printed» and Partially implemented (at the begin«Not to be published», and to scrutinize documents classified as «for official use ning of 2006 the names of documents classified by the Government
only» in order to establish whether their being classified is justified
were disclosed)
3. To analyze «The List of items of information that constitute a state secret» from Not implemented
the point of view of whether this classification of information is well-founded, using
the three-tier test of the European Court of Human Rights for checking the presence
of «damage» and impact on «public interests», as well as Article 47-1 of the Law
«On information».
4. To adopt a new law on information which would guarantee the access to informa- Not implemented, although work
tion in state executive bodies and bodies of local self-government on the basis of the on a draft is continuing
Recommendations of the Committee of Ministers of the Council of Europe ¹ R 19
(1981), REC 2 (2002), 13 (2000) of the UN/ECE Convention on access to information,, public participation in decision-making and access to justice in environmental
matters (the Aarhus Convention – adopted on 25 June 1998 and ratified by Ukraine
in 1999).
5. Taking into consideration the case law of the European Court of Human Rights Not implemented
and principles of legislation on the freedom of information, to develop an educational course on international standards of access to information and practice of
their application in Ukraine, and to carry out training for judges of local and appeal
courts of all 27 regions of Ukraine and for state officials who work in public relations
departments of state executive bodies and bodies of local self-government.
6. For representatives of the mass media, human rights and other civic organizations Partially implemented
should monitor the efficiency of active and passive access to information at central
and local levels, to use the courts more actively against the inaction of state officials
with regard to the providing of information and refusals to give information.
IX. FREEDOM OF EXPRESSION
1. To implement a program for reforming State media outlets by changing their system of management and financing in accordance with the recommendations of the
Council of Europe and OSCE. The best example of such reform is the introduction
of public TV and radio broadcasting on the basis of UT-1 National Television Channel and the First National Radio Channel.
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Not implemented.
A media-card was formed of municipal print media which includes 734
Ukrainian municipal periodicals.
These media-cards will form the basis
of an appendix to the relevant Resolution of the Cabinet of Ministers
on privatizing the municipal press.
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2. To reform the institute for state regulation of television and radio broadcast- Implemented
ing – the National Television and Broadcasting Council of Ukraine – in accordance
with the Recommendations of the Committee of Ministers of the Council of Europe
¹ 23 (2000), 1 (1999), Directive ¹ 95/47/ªÑ of the European Parliament and
Council, dated October 24, 1995. The independence of the state authority regulating television and radio broadcasting must be ensured both through legislation and
in practice. The National Television and Broadcasting Council of Ukraine should
obtain sufficient financing to ensure its independence and the proper fulfilment of
its functions
3 To repeal the laws «On the procedure for mass media coverage of the activity of Not implemented
State executive bodies and bodies of local self-government» and «On State support of
means of the mass media and social protection of journalists»; including the cancellation of individual privileges for journalists of State mass media.
4. To adopt a new version of the law on television and radio broadcasting which Not implemented
would comply with the standards of the Council of Europe, OSCE and the European
Union.
5. To introduce amendments to legislation making it possible to identify the real Not implemented
owner of a media outlet, especially of television channels and radio stations; to
introduce effective control over the concentration of media outlets in the hands of
one owner or members of his or her family; to introduce anti-monopoly restrictions
for the information market in compliance with recommendations of the Council of
Europe, OSCE and the European Union; to introduce necessary procedure for punishing those who infringe legislation on the concentration of the media.
6. To ensure quick and transparent investigation into all reports of violence and mur- Not implemented
der of journalists and to guarantee that journalists can exercise their rights.
7. To oblige media owners to make their editorial policy public and to promptly Partially implemented for television
inform of any changes in the editorial policy; to establish legal liability for not mak- and radio broadcasting
ing public their editorial policy, making it public with a delay or giving untruthful
information about the said policy.
8. To introduce a State program of support for local printed media outlets of national Not implemented
and language minorities in places with large communities of the relevant groups
9. To accelerate the procedure for ratifying the European Convention on trans-bor- Not implemented
der television, the Additional protocol to the Convention on trans-border television,
and to also introduce amendments to legislation on the implementation of its regulations, as well as the provisions of the EU Directive 85/552/ÅU, 97/36/ÅU «Television without Borders».
10. To disband the National Committee for Television and Broadcasting during the Not implemented
consideration of a draft of amendments to the Constitution of Ukraine.
X. THE RIGHT TO FREEDOM OF PEACEFUL ASSEMBLY
1. To draw up instructions for law enforcement bodies which regulate their behaviour Not implemented
during peaceful gatherings
2. To carry out training of employees of special units and patrol units of law enforce- Not implemented
ment bodies in the following: ensuring public order during peaceful gatherings; protecting those participating in peaceful gatherings; the grounds and conditions for
using special means and physical force; ensuring independent control over how they
use their authority during peaceful gatherings.
3. To translate into Ukrainian the Judgments of the European Court of Human Partially implemented
Rights on Article 11 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms which concerns freedom of peaceful assembly,
and to submit these translations to all local and appeal courts.
4. Taking into account case law of the European Court of Human Rights, to prepare Not implemented
and run a training course for judges of local and appeal courts of all 27 regions of
Ukraine as to applying Article 11 of the European Convention in court practice with
regard to applications from executive bodies to ban peaceful gatherings.
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5. For the Supreme Court of Ukraine to provide general principles for court rulings Not implemented
in cases involving restrictions on the right to free assembly and demonstrations
6. To draw up a draft law on holding peaceful gatherings, taking into consideration Partially implemented, the draft was
case law of the European Court of Human Rights, as well as positive practice of prepared, however it was rejected by
democratic countries, and to promote its adoption by parliament
parliament
7. Bodies of local self-government and State executive bodies should reverse their Not implemented
rulings as to approving the Regulation on procedure for running peaceful gatherings and using «small architectural forms», bring their rulings into compliance with
the requirements of the Constitution of Ukraine and Article 11 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms. The
Prosecutor of Ukraine should appeal through court procedure such rulings of local
authorities where the latter have failed to respond.
8. The Human Rights Ombudsperson should pay more attention to violations by lo- Not implemented
cal authorities and law enforcement bodies of the right to peaceful assembly.
9. Organizers of peaceful gatherings are advised to use court procedure to complain Not implemented
against any rulings by courts of first instance on limiting the right to peaceful gatherings, and also against illegal actions of law enforcement bodies. The Institute «Republic» and the Ukrainian Helsinki Union on Human Rights give these cases priority
for providing legal assistance where such violations occur.
XI. FREEDOM OF ASSOCIATION
1. To adopt a new law «On non-profit-making organizations» (NPO) which defines Not implemented
clear single conditions for the creation or termination of activity of all types of NPO,
including organizations, whose creation is not allowed for by Ukrainian legislations,
and also for the obtaining by them of the appropriate tax incentives through gaining
the status of a non-profit-making organization.
2. To simplify the procedure for registration of non-governmental organizations by Partially implemented, through the
creating one procedure for both NPO and businesses, and to abolish the double regis- timescale and cost of registration
tration of NPO by two State executive bodies
3. To abolish the territorial division of NPO activity and the restriction of their activ- Not implemented
ity to the administrative-territorial unit they are registered in.
4. To abolish the practice of licensing social services which are provided by NPO, Not implemented
and not from State or local budgets
5. To stimulate charitable or other non-profit-making activity by providing tax incen- Not implemented
tives solely on condition that charitable or other socially significant activity is carried
out, and not by virtue of having created a specific type of organization which may
not even provide such services.
6. To eliminate the practice of limiting the sources of financing and suspending ben- Not implemented
efits to businesses which carry out charitable activity through the law of Ukraine on
the State budget for each year.
7. To define in legislation the conditions for State purchase of social services and for the Not implemented
provision of State assistance to non-governmental non-profit-making organizations.
8. To remove Article 186-5 of the Code of Administrative Offences which establishes Not implemented
liability for the activity of unregistered civic organizations.
9. To sign and ratify the Convention on recognizing the legal identity of international Not implemented
non-governmental organizations (ETS ¹ 124) that came into force on January 1, 1991
XII. THE RIGHT TO FREEDOM OF MOVEMENT AND FREEDOM
TO CHOOSE ONES PLACE OF RESIDENCE
1. To bring to completion an automated record system of registration of citizens, Not implemented
using the best models used in other countries
2. To guarantee protection of personal data related to registration and movement of Not implemented
individuals.
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3. In compliance with the Opinion of the Parliamentary Assembly of the Council of
Europe (¹190) on the entry of Ukraine to the Council of Europe, powers of registration of citizens, foreign nationals and stateless individuals should be passed to the
Ministry of Justice of Ukraine;

Not implemented. A Presidential
Decree from 23.05.05 No. 834 created an Inter-departmental Commission on Reforming Law Enforcement Agencies. In connection
with this the Ministry of Justice has
agreed with the Presidential Secretariat on removing from the Ministry control of the task of laying on
the Ministry functions for ensuring
the application of legislation on issues of citizenship, immigration,
registration of individuals, and refugees. The creation of a State Immigration Service is presently being
developed.

4. To conclude the process of reform of legislation as regards registration, taking into Not implemented
account positive international experience and the Law of Ukraine on freedom of
movement and freedom to choose one’s place of residence.
5. To abolish the practice of restricting travel abroad for people having access to Not implemented
state secrets.
6. To introduce amendments to legislation aimed at introducing procedure for guar- Implemented
anteeing the rights of the homeless and people without documents
XIII. PROBLEMS OF DISCRIMINATION AND INEQUALITY IN UKRAINE
1. To prepare a draft law on amendments to the Law «On national minorities in Not implemented, a draft law has been
Ukraine», to carry out an expert analysis of the Draft to ensure its compliance with sent for an expert opinion to OSCE
the standards of the OSCE, Council of Europe and European Union
2. To draw up a Draft law on amendments to the Law on languages, to reconsider Not implemented, although work
the Law on ratification of the European Charter on regional languages and language has been begun on such a draft
minorities
3. To prepare draft laws «On national-cultural autonomy», on amendments to the Not implemented
Civil Code and other laws, as well as special programs aimed at developing the principle of non-discrimination, and to set out special quotas for discriminated ethnic
groups (the Roma, Crimean Tatars, Karaims, Krymchaks, etc.).
4. To prepare a special electoral law for the Autonomous Republic of the Crimea.

Not implemented

5. To carry out an inventory of land in the Autonomous Republic of the Crimea Not implemented
in order to resolve the problem of land allocations to representatives of formerly
deported peoples.
6. To provide better definition of the nature and components of the crime under Not implemented
Article 161 of the Criminal Code, to introduce norms stipulating civil-legal and administrative responsibility for actions discriminating against individuals and groups
of society.
7. To broaden the force of anti-discrimination norms to cover foreign nationals Not implemented
legally abiding in Ukraine.
XV. ECONOMIC AND SOCIAL RIGHTS
Ukraine’s joining of international agreements on protecting economic and social
rights
Ukraine should continue work on joining a number of international agreements in
the area of economic, social and political rights:
The European Convention Regarding the Legal Status of Migrant Workers 1977 Not implemented
(signed on 2nd March 2004)
The Twelfth Additional Protocol to the European Convention Regarding the De- Implemented
fence of Human Rights and Fundamental freedoms and Forbidding Discrimination
(signed on 4th November 2000)
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The UN convention on the Rights of Migrant Workers (which should be signed and Not implemented
ratified).
Ukraine should also fulfil the obligations already undertaken which are expressed Not implemented
in the UN covenant on Economic, Social and Cultural Rights, and the recommendations of the UN Committee for Economic, Social and Cultural rights. In the
propositions, recommendations and key conclusions of the Committee Ukraine is
recommended to « set out on the path of an open consultative process in respect of
a national plan of activity, directed at realising the obligations which are required in
answer to international documents regarding human rights, in particular, in answer
to the International covenant on Economic, Social and Cultural Rights»
The Committee also requested that it be given a copy of the national plan of work Not implemented
and five periodic reports and that it be kept informed of progress and achievements
in the implementation of this plan. The next report due from Ukraine, which will
be the fifth, has to be provided to the Committee in June 2006. At the beginning of
2005, however, the public knew nothing about the production, and even less about
the implementation, of this plan.
3. The work of the government
The work of the Government should be considered from more than just the Not implemented
standpoint of fulfilling relevant strategies and state programmes in the sphere of
social policy, health education etc. It is worth beginning to evaluate the work of
the Government within the context of protecting human rights, and not just before
the responsible organs of the state that are authorized to exercise such control in
accordance with the particular international agreements. Attention should be paid
to examples of good practice on the part of governments. The Republic of South
Africa, for example, is required by its constitution to report annually on the level of
fulfilment of the obligations that the country has undertaken in respect of economic,
social and political rights.
The development of the next phases of the strategy for eradicating poverty requires Not implemented
that attention be given to the relevant directives from the office of the UN’s High
Commissioner for Human Rights
XVI. THE RIGHT TO A SAFE ENVIRONMENT
1. To declare environmental policy one of the main seven priorities of activity of all Not implemented
branches of power, and the criterion for governing quality – the increase in the index
of human development that reflects balance of economic, environmental and social
components of the social quality of life.
2. To acknowledge the particular importance of Ukraine’s observance of the Aarhus Not implemented
Convention, both for its own sake, and as a mechanism for involving the wider public
in democratic processes; to not take any decision which may have an effect on the
state of the environment with procedurally regulation public participation (public
and parliamentary hearings, referendums, public environmental expert examinations,
etc). Citizens should be informed at the earliest stages of decision-making; to resume
the public discussions on the activity of the government, begun in 2000.
3. To recognize as a root cause of environmental problems the low level of environ- Not implemented
mental education, training and awareness. Ukrainian top managers at all levels must
be required to implement unconditionally the demands of Article 7 of the profile
Law «On the protection of the environment»: «Environmental knowledge is a compulsory qualifying requirement for all State officials whose activity is connected with
the use of natural resources and has an impact on the state of the environment»
4. To change State information policy, stimulating public demand for environmental Not implemented
information and promoting a healthy way of life.
5. To reform the system of bodies of administration, regulation and control in the Not implemented
sphere of environmental protection, use of nature and sustainable development; to
liquidate resource State committee-patrimonies, ensuring separation of management
and economic functions, independence of regulation, management, expert examination and control. In accordance with clause 20 of the profile Law, the Ministry for
Environmental Protection should really become the main working body for drawing
up and implementing State environmental policy, especially, coordination with all
other state bodies.
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6. To widely, with maximum involvement of the community, discuss the activity Not implemented
(or rather inaction) of the State Environmental Inspection and the Prosecutor on
environmental protection. To reform these bodies, eliminate duplication and uncontrolled zones in the activity of any State bodies, including the Cabinet of Ministers. Real measures should be taken, rather than sanctions which remain on paper.
A positive example to be followed would be that of the Accounting Chamber.
7. To ensure transparency and justification in human resources policy in environ- Not implemented
mental protection bodies and related departments. In first place must be the following: management professionalism, education, experience in environmental protection, reputation unmarred by any anti-environmental or corrupt activities, the
ability to advocate environmental principles and to constructively cooperate with the
community. To appoint the Minister, his or her deputies, heads of the environmental protection departments on a competitive basis with mandatory consideration of
public opinion
8. To oblige State administration bodies with non-governmental organization in- Not implemented
volvement to carry out reviews of so-called «programs» (national, state, governmental, field, regional, etc.), particularly in the environmental sphere. To annul those of
them which are propagandist, but not management documents. To prepare National
Action Plans, particularly, for the fulfilment of Ukraine’s obligations under international conventions. To introduce task-based methods of management and posts of
managers with strictly identified personal responsibility for efficient and transparent
management, with results which can be specified, and keeping to deadlines. First
and foremost, to introduce the post of Commissioner of the Cabinet of ministers of
Ukraine on issues of climate change.
9. To support setting aside in the state budget a special environmental section with Not implemented
the balance between income for nature utilization and environmental expenses. Taxes, as well as payments for nature utilization, should be paid first of all to local budgets where these enterprises work and make harm. Not less than 5% of the costs of
nature utilization should be spent on measures promoting environmental education,
awareness raising and information, and non-governmental organizations should be
involved in tenders for these measures.
XVII. THE RIGHTS OF WOMEN
1. To draw up a comprehensive strategy for avoiding or eradicating all forms of dis- Not implemented
crimination against women. This strategy should include training civil servants, law
enforcement officers and court bodies at all levels on complaints regarding discrimination , as well as a nationwide awareness-raising campaign, aim at changing public
opinion on the social state of women.
2. To ask the Supreme Court of Ukraine to generalize all court cases where facts Not implemented
of discrimination against women were present and to develop an official interpretation on the definition of discrimination and ways to apply the Convention on court
practice in Ukraine, and to have those with the authority ask the Constitutional
Court of Ukraine for an official interpretation of the term «discrimination» according to procedure set down in current legislation. To also draw up key explanations to judges, as well as a complex of procedural measures for officers of the
law enforcement bodies and immigration service on prevention and prosecution of
trafficking offences.
3. To introduce amendments to Article 149 of the Criminal Code aimed at fighting Implemented
trafficking in people in order to make trafficking that takes place within the borders
of Ukraine a crime.
4. To provide comprehensive training on responding to complaints of domestic vio- Not implemented
lence for all law enforcement staff currently in service as well as for future police
officers and judges in the context of their basic training.
5. To introduce such temporary special measures as legally guaranteed quotas for Partially implemented. On 26.07.05
same-sex representation in the Parliament and higher governmental bodies. The a Presidential Decree ¹1135 «On
same provision must apply to the top ten candidates on political election lists
improving the work of central and
local state executive bodies on ensuring equal rights and opportunities for
men and women. .
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6. To consider the formation of competition and assessment commissions on parity Not implemented
grounds and introduction of requirements of mandatory representation of certain
percentages of members of both sexes in structural divisions of governmental bodies. These steps will facilitate overcoming of negative stereotypes regarding Ukrainian
women’s participation in political processes.
7. to introduce additional guarantees to women in the employment realm as well Partially implemented through the
as to provide sanctions for their violations, particularly, for violation of the principle adoption of a law on equal rights and
of equal opportunities. There should be specific kinds of disciplinary or adminis- opportunities for men and women.
trative actions taken against, or specific fines imposed upon owners or empowered
boards, enterprise/institution/ organization officials, parties of collective agreements, etc., or other negative consequences that apply in cases of infringement of
rights of the same kind.
8. To ensure adequate conditions and guarantees of women’s labour in the new La- Not implemented
bour Code. These new standards must reflect international legal norms (ILO documents, European social charts, etc.) so that the new benefits correspond with the
criteria of necessity and adequacy and do not produce the «boomerang effect», that
is, do not complicate women’s position in the labour market. KCWS calls upon
the State to work upon the draft of the Labour Code in close collaboration with all
those concerned
9. organize systematic short-term training courses on women’s human rights with the Not implemented
help of regional and district departments of the Ministry of Justice of Ukraine and
with the assistance of members of NGOs and students of law schools.
XX. THE RIGHTS OF REFUGEES AND ASYLUM SEEKERS
1. In order to finalize the formation of a normative legal base on issues of immigration, laws are urgently needed which would regulate the following:
a) the basic principles of immigration policy

Not implemented

b) the introduction of additional forms of protection in Ukraine for individuals Not implemented
forced to leave their own country or the country they are permanently resident in
(humanitarian protection, temporary protection)
c) rules and procedure for granting political asylum in Ukraine

Not implemented

d) the creation and outlining of powers of a state immigration service (to shorten Not implemented
the period of review of applications bodies of the immigration service at the local
level should be given the authority to take final decisions on applications for refugee
status).
e) the creation of an independent state system of immigration tribunals

Not implemented

2. In order to protect the rights of people granted refugee status in Ukraine, it is
necessary::
a) to eliminate discrepancies in Ukrainian legislation which impede the exercise of Partially implemented
the rights of refugees in accordance with Ukraine’s international commitments and
according to international law.
á) to implement measures aimed at helping refugees adapt into Ukrainian society, to Not implemented
ensure information support for refugees with regard to ensuring their rights according
to Ukrainian legislation, to explain refugees’ rights and the mechanisms for ensuring
them to state officials whose duties include providing for these rights, to help refugees
learn Ukrainian and resolve problems related to finding work.
3. to improve training of immigration specialists. To introduce compulsory courses Not implemented
on the rights of refugees for all employees of law enforcement bodies and border
guard officers. To begin specially designed training or retraining of immigration specialists in the system of state higher education.
XXI. THE RIGHTS OF PRISONERS
1. To restrict through legislation the time limit for custody on remand at all stages Not implemented
of the criminal investigation and judicial process, in particular, to reduce the maximum time limit for pre-trial detention from 18 to 9 months, and to limit the total
time spent in custody on remand during the periods of pre-trial investigation and
court proceedings to two years, after which custody on remand must be changed to
another preventive measure not involving deprivation of liberty
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2. To conduct an international expert examination of the draft law of the Penal Code Not implemented
and other acts of penal legislation to determine how they comply with the practice of
the European Court on Human Rights and the norms of law of the European Union,
inviting specialists from other countries to participate
3. To conduct an expert examination of Ukrainian penal legislation to determine Not implemented
how it complies with Committee against Torture standards with a check of whether recommendations from the Committee against Torture made to the Ukrainian
government in reports on periodic visits to Ukraine in 1998, 1998, 1999, 2000 and
2002 have been implemented
4. To adopt amendments to the Penal Code aimed at bringing it into line with inter- Not implemented
national standards on penal institutions
5. To immediately create special units in several pre-trial detention centres for hold- Not implemented
ing those accused who are suffering from tuberculosis, and to accordingly change the
joint Order of the Department for the Execution of Sentences and the Ministry
of Health of Ukraine ¹ 3/6 from 18 January 2000, the Order of the Department
¹ 192-2000 and Directive ¹ 24/44 from 3 January 2003.
6. To change court practice, and apply forms of punishment not involving depriva- Not implemented
tion of liberty must more widely
7. To introduce a course on human rights into the program of professional training Not implemented
for staff of the penal system, and in particular, the study of documents pertaining to
torture and cruel treatment.
8. To broaden the legal bases for court and civil control over the activities of law Not implemented
enforcement bodies
XXII. THE RIGHTS OF THE MILITARY (CERTAIN ASPECTS)
At the present stage we consider the following to be needed:
An urgent review of Orders No. 2 and 207 of the Ministry of Defence of Ukraine Not implemented
given the current state of health of conscription-age young people and the conditions of military service.
To introduce a norm imposing personal liability of doctors on military service com- Not implemented
missions of district and regional military commissions for recruiting those in ill
health, and to enable commanders of military units to lodge law suits against doctors
guilty of this. No mistakes are admissible when the health, let alone the life, of a
person is at stake.
To reinstate the restrictions on recruitment depending on weight which were re- Not implemented
voked by Order No. 207 from 12 July 1999 «On additions to Order No. 2 of the
Ministry of Defence of Ukraine from 4 January 1999. .
To increase the number of psychologists given that at present there is one psycholo- Not implemented
gist for 400 conscripts (can one even consider they exist with such numbers?)
To introduce military officer duty at nights in the barracks in headquarters, military Not implemented
units etc – once or twice a month with time off in lieu for duty being awake all
night, as with doctors
To introduce liability (at least administrative) of a commander for concealing crimes Not implemented
and offences in his unit, including so-called unbefitting relations which would be
more stringent than the liability for the crime itself. At present officers are punished
for the incidents themselves and they try to cover them up. Each case involving
didovshchyna [bullying etc of younger conscripts or soldiers by senior staff] and
other violations of the rights of military conscripts and servicemen should have legal
consequences and be punished. Whatever the actual punishment is, be it very mild,
there must be a reaction to each such incident.
To finally treat the life of officers and soldiers with due dignity, perhaps if the state
was forced to pay a considerable amount in compensation for the life of a serviceman, it would show more concern for protecting these lives, since at present the life
of soldiers is not valued.

Not implemented, however two draft
laws No. ¹7784-²² from 27.09.05
(accepted at the first reading) and
¹3402-²V (accepted at the second
reading) are under consideration.
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To initiate a law on monthly payments of back pay for partial or full loss of the Not implemented
ability to work as a result of injuries or illness linked with doing military service
– analogous to compensation for industrial injuries. In the case of injuries or workrelated an employee receives compensation for work time lost, permanent benefit,
or under he or she can work again, whereas military servicemen in the case of an
injury receive such a payment only once, with the amount for a soldier being pitifully small. This is for some reason not talked about by soldiers or officers, with only
soldiers’ mothers calling for action.
To appoint an Ombudsperson on the rights of military servicemen

Not implemented

To broaden the use of alternative military service.

Not implemented

To become signatory to the European Social Charter for Conscripts, article 3 of Not implemented
which states: «All conscripts, as other citizens, are equal before the law and are
entitled without any discrimination to equal protection of the law. Conscripts are
citizens in uniform and on base of that premise there must be no reasons to treat
conscripts differently

30

CAN FAIR PUNISHMENT OF A CRIMINAL BE CONSIDERED POLITICAL REPRESSION

CAN FAIR PUNISHMENT OF A CRIMINAL BE CONSIDERED
POLITICAL REPRESSION?
Oleksandr Kostenko, Doctor of Law
With the coming to power of a new regime, the question is always raised of how the new leaders
will treat representatives of the old order. This is entirely natural, since it is this attitude which can
determine what exactly is replacing what.
Therefore, the new leaders, if they wish to be progressive, as opposed to their predecessors, must
be guided in their attitude to the old order by a progressive doctrine.
Ukraine’s change in regime took place as the result of the Orange Revolution, which was anticriminal in its nature. The people came out onto the revolutionary Maidan [square] under the banner
«Criminals must be punished!» The revolutionary situation in Ukraine in 2004 arose out of heightened
class conflict between two social classes – that of non-criminals with a class of criminals.
This latter class of criminals had succeeded in turning the state into an instrument for the criminal
exploitation of those who were not criminals. One manifestation of this lawless exploitation was corruption inflicting the most suffering on non-criminals.
What by right belonged to non-criminals was siphoned off through corrupt channels into the
hands of the criminals who used state means to legalize their illegally acquired riches. Having corrupted, moreover, the institutions of criminal justice, they were able to cynically assert that their wealth
had been obtained legally since these institutions had not declared them to be criminal (on the principle: that if you’re not caught, you’re not guilty). Having ended up in the hands of criminals, the state
became a tool for legalizing illicit activities. Any crime, disguised with the help of state mechanisms,
could be committed. One can cite as examples the murder of the journalist Georgy Gongadze, the
plundering of the Black Sea Fleet, as well as the rigging of elections at every conceivable level.
It is perfectly natural that the people, having endured so much criminal lawlessness, passed power
into the hands of the political opposition in the hope of a decriminalization of the state.
And when the new regime undertook the task of decriminalizing the state, the problem arose how
to do this so that such a process did not turn into political repression.
Here one should be guided by the appropriate legal doctrine for preventing arbitrary actions both
from those who misuse criminal charges, applying them against innocent people, and from those who
may abuse the defence of people who are guilty. In the first instance this may be representatives of the
regime, in the second – of the opposition.
In the following we present such a doctrine for countering arbitrary rule.
In modern criminal justice there is a principle of the inevitability of punishment for a crime. This
is, for example, laid down in Article 2 of the Criminal Procedure Code of Ukraine, where one of the
objectives of criminal justice is to ensure «that each person who has committed a crime shall be held to
answer». Following from this, the law stipulates that: «the court, the prosecutor, the detective inquiry
and pre-trial investigation agencies must within the limits of their competence launch a criminal investigation with regard to any occasion where elements of a crime have been detected, and must take
all appropriate measures for establishing what happened, who committed the crime and for punishing
the culprits» (Article 4 of the Criminal Procedure Code of Ukraine).
In addition, Article 24 of the Ukrainian Constitution states that all citizens are equal before the
law, and that there shall be no privileges or restrictions based on, for example, political views. This
means that any charges under the Criminal Code must be applied without differentiation to all criminals, regardless of whether they are representatives of the regime or of the opposition. However it also
follows that those who defend the accused must also observe the principle of equality of all individuals
before the law.
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If, for example, the regime wishes to have criminals prosecuted, this must not be done selectively,
according to political affiliations, charging the «others» while shutting their eyes to «their own» criminals.
Nor, however, does the opposition have the right to defend «their» criminals and suggest that they
must be released and not held to answer because the authorities are closing their eyes to the crimes of
those who are «politically» part of their crowd.
In order to avoid selective treatment, the opposition may demand only that the new regime ensures
that criminal charges are also laid against «its» criminals. If the opposition is real, and not a political
cover for the vested interests of groups greedy for power, then one would advise them to make such
a selective approach impossible by seeking the adoption of a law on criminal liability of investigators,
the prosecutor or other authorized individuals for illegally refusing to bring those guilty of having committed a crime to answer. Then a selective approach in bringing criminal charges would be outlawed
through the risk of punishment. Those with the authority would be forced to bring charges against all
who commit crimes, and not only criminals from the ranks of the political opposition.
At the same time the regime is entitled to criticize the opposition for its selectivity and ask why
the latter only defends «its own» criminals against unfair charges, asking whether they really think that
all criminals are always fairly accused. The lesson from this for the opposition would be: you need to
defend all, including «the others», against injustice, and that way you can succeed in defending «your
own». The same lesson should be learned by the regime: charges must be brought against all those who
have committed crimes, including «ones own people», otherwise there will be no decriminalization of
the country.
Only in such a way can one eliminate a selective approach to liability for criminals regardless of
whether the approach is started by those in power or the opposition.
However, at this point yet another problem arises.
Having usurped power in the state, the class of criminals established the circumstances most favourable for their criminal style of life and unsuited to honest ways. Under the pressure of these circumstances a part of the population succumbed to criminalization. Finding themselves confronted with the
dilemma whether to become the criminals’ victims, or to take the same criminal road, they chose the
latter. In society a criminal culture thus developed, enabling survival in conditions of «state criminality».
This however does not mean that citizens drawn into criminal activities by the class of criminals
abetted by the state they criminalized are not themselves criminally liable. Just like those who dragged
them into such activities, they must be held to answer, but in different ways, each for his or her own
deeds. One may not refuse to bring charges against an official, for example, who committed acts falling
under the Criminal Code on the grounds that «given the criminalized state of the nation everybody did
it». The law does not allow for liability to be waived on such grounds. Quite another matter that the
country could, for example, declare an amnesty for those who committed crimes under the pressure of
criminogenic factors created by those criminals who, for their own personal gain, criminalized the state
and thus inculcated a criminal culture which corrupted members of society. In this way, those drawn
into criminal activities could be amnestied, while those who drew them in would face severe punishment.
Besides an amnesty, current legislation also provides for the possibility, in the case of people
drawn into crime in this way, of applying such options as recognizing the actions as having been carried out in a state of urgent necessity, releasing them in connection with a change in circumstances,
releasing them on the grounds of active repentance, freeing a convicted person from having to serve
his or her sentence by means of a pardon, etc.
A reminder would here seem appropriate that, in accordance with Article 44 of the Criminal
Code of Ukraine, a person who has committed a crime may only have criminal liability waived by a
court according to rules and procedure established in law (aside from release under an amnesty, or if
pardoned). No other state authorities are empowered to free a criminal from responsibility for his or
her crime, with that not excluding for political reasons.
The choice, therefore, of who to punish, and who to pardon, must not be arbitrary, and in particular, must not depend on the political preferences of the regime or the opposition. If one allows the
principle to become entrenched of a kind of political selectivity as regards bringing criminal prosecution, or on the contrary, when refusing to bring charges, then any rapist, thief or corrupt official will
make use of the chance, declaring that he or she is part of the opposition to the regime and gaining
in such a way a carte blanche to call criminal prosecution for the crime he or she committed political
persecution. And what will the present opposition do if the people give them power, and the present
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regime if it ends up the opposition, i.e. if they change places? Clearly the principle typical for such
situations will hold true – they’ll get what they’ve asked for, like it or not.
It should be noted that there is always a danger that the regime could resort to political repression however the opposition can similarly resort to political defence of those who are guilty. One can
counter both the abuses of the regime and those of the opposition only by observing both the letter
and the spirit of the law.
As far as political repression is concerned, this is generally considered to include laying criminal
charges against innocent people on political grounds, or for the same motives sentencing those who are
guilty to unfairly harsh punishment.
Only if such behaviour can be detected in the actions of the regime will the opposition have justification in claiming political repression on the part of those in power.
One more detail should be added. However paradoxical this may be, a clean-up removing criminals carried out by the regime is good for everybody, including the criminals themselves. Even the
criminals know that the most dangerous evil is total lawlessness. And a regime in the hands of criminals
always breeds such arbitrary rule.
For society political repression directed at innocent people may be dangerous. It is dangerous,
however also when the opposition for political or any other motives places obstacles in the way of
bringing the guilty to justice.
So, can fair punishment of a criminal be considered political repression? Under no circumstances!
On the contrary – it is moral, legal, and at the end of the day, the political duty of any regime which
must not be a tool in the hands of criminals, but must safeguard law and order promoting the wellbeing of all citizens.
22-06-2005
From «Maidan»: . http://maidan.org.ua/
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NOW AND FOREVER: KHPG COMMENTARY
ON REMUNERATION FOR STATE DEPUTIES1
Over the last few days there has been a lot of publicity over the Verkhovna Rada’s overruling of
the President’s veto on the Law of Ukraine «On introducing amendments to Article 20 of the Law of
Ukraine «On the status of a State Deputy of Ukraine». The essence of the matter is that on 4 April
2006 the Ukrainian Verkhovna Rada (parliament), chaired by Speaker of Parliament, V. Lytvyn,
passed a Law in accordance with which all former state deputies of Ukraine will have the right to join
the reserve of personnel of the Central Department of the State Civil Service of Ukraine and to receive
material assistance should they lose their work after the expiry of their term of office as State Deputy.
According to the press, since the first vote for the Draft Law could not gain the requisite 300 votes,
Speaker Lytvyn put the Draft Law to the vote a second time. As a result, out of the 370 deputies registered present, 307 people’s representatives voted for the Law.
If one discards superfluous legal formalities, the essential point is that from henceforth each former
state deputy has the right before reaching retirement age to receive from State revenue compensatory
monthly payments of around 2 thousand US dollars. In the reality of today’s Ukraine, this means that
an unemployed ex-parliamentarian has gained the right to receive a monthly income of approximately
4 monthly payments to a current member of the Ukrainian National Academy of Sciences or around 6
salaries of a professor of a Ukrainian university of the highest category, or 12 – 13 salaries of a highest
category doctor, or approximately 20 months’ salary of a highest category school teacher.
It is also worth recalling the current salaries of people’s representatives. In accordance with paragraph 2 of Article 33 of the Law of Ukraine «On the status of a State Deputy of Ukraine», a State
Deputy as far as material and social everyday provisions are concerned is equal to members of the
Cabinet of Ministers of Ukraine. This in turn means that the monthly salary of a current State Deputy
equals approximately 4 thousand US dollars. This means that one current deputy costs the Ukrainian
State as much as eight current members of the Academy of Sciences or 12 professors or 26 surgeons or
40 secondary school teachers. The pension for a State Deputy, according to the law, fluctuates between
80- 90% of the salary current at the time received by a State Deputy.
In addition, the Verkhovna Rada provides a former State Deputy immediately after the expiration
of his or her term of office, for the period of finding a job, with payment of material assistance amounting to the salary which working State Deputies receive, taking into consideration all supplementary and
special payments, however for no longer than one year» (paragraph 5 of Article 20 of the Law). And
«on retiring a State Deputy is paid financial assistance amounting to 12 monthly salaries of a current
State Deputy, financed by budgetary allocations to provide for the activities of the Verkhovna Rada
of Ukraine» (Point 2 of paragraph 12 of Article 20 of the Law). Thus, on completion of their term of
office, a Deputy is to also receive «material» assistance (money for the period of finding another job)
and before retirement – «financial» aid (money to ease the process of retirement), each of which equals
his or her annual salary (48 thousand US dollars).
If one tries some simple arithmetic, then over the five years that a State Deputy holds office, he or
she will have received a salary of approximately 240 thousand US dollars, to which one should add the
«material» and «financial» assistance, this equalling around 96 thousand US dollars. For the moment
we will not speak of the compensation payments which are currently being discussed in the press, or
about the pensions.
The salary of a State Deputy over five years of office thus effectively comes to around 336 thousand US dollars. Everybody also knows that «a State Deputy, regardless of his or her place of residence,
should s/he wish, has the right to receive a lump sum of financial compensation for the expenses
incurred in creating suitable living conditions, or for the parliamentary term official living quarters,
1
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or living quarters for permanent residence» (paragraph 1 of Article 35 of the Law). Since a married
Deputy has the right to an additional separate room, the minimum amount of compensation (given
the housing market in Kyiv) will not come to less than 120-150 thousand US dollars. Thus all payments together constitute approximately half a million US dollars. In view of these figures, one can
understand the peeved expressions of young Ukrainian «Rastignacs» who didn’t manage this time to
join the ranks of parliamentary deputies. However it remains in question whether Ukrainian voters fully
understand the «material» sense of their actions. We know at least that some did not vote for «Nasha
Ukraina» [«Our Ukraine»] quite simply because they didn’t want, speaking figuratively, to give the
singer Ruslana or the sentimental Olha Herasymyuk ten «Mercedes» each.
At this point it seems reasonable to ask how this corresponds to world practice. At first glance all
seems acceptable. After all in the West too the fact that deputies receive weighty remuneration from
the state is considered to provide a guarantee of their independence. A large number of constitutions
even have the corresponding articles with regard to this (USA, Spain, Germany and others). In particular the twenty seventh amendment to the US Constitution stipulates that the size of parliamentary
salaries may not be increased by Congressmen for their own benefit. That is, any possible increase in
compensation can only take effect for a mew Congress following an «election of Representatives». It
is also typical that the level of deputy remuneration equals that of official salaries of members of the
government (Austria) or of high-ranking civil servants (France). Very often the amount is fixed at the
level of 50-70% of a minister’s salary. It can moreover depend on the degree to which the deputy
plays a real role in the work of parliament (France), the deputy’s length of service, or his or her active
involvement on parliamentary committees (Austria).
However this is merely the external side of the issue. The internal essence lies in the fact that
deputies’ salaries in the West equal the salaries of professors of prestigious national universities. If a
professor of an American state university can receive approximately 7-8 thousand, and of a private
university – 8,5 – 10 thousand US dollars a month, this does not differ greatly form the salary of an
American senator or ordinary Congressman (their monthly salary being around 16 thousand dollars a
month). Accordingly the rector of a US state university has a salary of approximately 25-26, while the
rector of a private university – 45-50 thousand dollars a month, which is not very far off that of the
President of USA (around 40 thousand dollars a month).
According to the Danish politician, Hanne Severinsen, her parliamentary salary is not much larger
than that of an experienced teacher or journalist in her country. In general, the salary of a member of
the European Parliament can clearly not compete with that of an accomplished neurosurgeon. In the
German Bundestag the salary of a deputy is approximately the same as that of a university professor.
One could continue this list however it would be better to focus on the typical pay divide.
The spread of salaries for all those who work in American state institutions is approximately 1:5.
In Europe this figure roughly equals 1:4. This means that the salary of an ordinary civil servant in the
USA cannot be less than 25% of the salary of a minister. We have approximately the same situation in
Western Europe where in absolute figures state salaries are obviously less than those in the USA, but
where the percentage ratio between salaries remains at the same level. With regard to Ukraine, here, as
is recognized by the State Deputies themselves, the spread of salaries between those who are paid from
state revenue equals 1:40. This is indeed the case since the average Ukrainian teacher in a state school
receives a monthly salary of around 100 US dollars, while a State Deputy receives 4 thousand dollars.
By dividing the second into the first, we obtain the nationwide salary range of 1:40.
One should also note that in Western Europe and USA the level of salaries for high-ranking state
officials is not and cannot be concealed from the concerned public2. In the USA this is guaranteed by
the 1966 «On Freedom of Information Act», and in part by the subsequent 1976 Government in the
Sunshine Act. In Western Europe the judgments of the European Commission and the European Court
of Human Rights stand guard over open access to such information. In Ukraine, on the other hand,
it is futile to try to find out from official sources the size of the salaries of, for example, judges of the
Constitutional or Supreme Court of Ukraine. Even after the Orange Revolution the salaries of members of the Cabinet of Ministers of Ukraine were increased privately (the corresponding governmental
document being classified with a stamp restricting access). The author of this article was at one stage
present when one of the former judges of the Constitutional Court in an ironic tone told his colleagues
from the Latvian Constitutional Court about our inept journalists and how they had not succeeded in
2
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finding out the actual size of judges’ salaries in the Constitutional Court. However a deeper irony lay
in the fact that a) their Latvian colleagues could not understand why this should be a secret; b) their
own salaries at that time were approximately five times higher than those of their Ukrainian colleagues;
c) they were proud that they had succeeded in averting the privatization of flats in the old quarters of
Riga by higher government officials (among whom was Raimond Pauls). The example demonstrates
how even after the collapse of the USSR the Ukrainian judge without realizing it reflected a certain
form of thinking: two worlds – two systems.
Almost ten years have elapsed since then. However the salaries of judges of the Supreme Court or
of the Constitutional Court remain concealed from Ukrainian journalists. There is talk that at present
these come to around 10-11 thousand US dollars a month. When Constitutional Court judges, at the
end of their term of office, retire, they immediately receive not a pension, but «state maintenance»
equalling 80% of the pecuniary compensation and other types of financial provision of a judge of the
Constitutional Court of Ukraine currently in office (Article 29 § 2 of the Law of Ukraine «On the
Constitutional Court of Ukraine»). In effect a judge of this rank will live for the rest of his or her life
on maintenance or a pension which equal approximately 10 thousand US dollars a month.
Of course counting other people’s money is not the most noble of activities. It is similarly ignoble
to stick labels on Ukrainian people’s representatives or other high-ranking public officials. Still more
so given that they themselves sometimes speak critically of themselves. As one of my colleagues admitted who presently, in addition to his 450 dollars a month as a university professor, also receives 3,5
thousand dollars pension as an ex-deputy, «I didn’t do it with my own hands». It seems that it was the
Ukrainian state that did it for its loyal and grateful sons and daughters. As a result of this, we have in
the country the predictable situation where the contrast between state and the public is not only failing
to disappear, but is becoming even more marked. It would be insufficient to say that State Deputies
behave selfishly. The worst is that in actual fact they behave in a treacherous fashion. W. Chamberlain
once wrote in a small work entitled «Ukraine – a subjugated nation» that the Ukrainian people were
permanently betrayed by the national elite. However Chamberlain was writing about how the elite
betrayed its people in times where there was no political freedom, whereas now we see that the elite
continues to morally betray the people in conditions of sovereign statehood.
Observing how unfailingly the «grabbing instinct» functions within the corridors of power, one
cannot help but wonder why Russia has not bought up our people’s representatives with their oil
dollars. After all, if 2 thousand US dollars is how much a deputy’s conscience is worth, then for 5
thousand one can risk buying up a deputy’s powers of reason. Ukrainian deputies at the price of eight
professors to one … Quite recently Y. Kushnaryov stated in a television broadcast that no constitution
in the world stipulates the right of the people to revolution, while A. Matviyenko, also on television,
said that the majority of federations are created on the basis of national identity. In fact the majority of federations have nothing to do with national characteristics, and the institution of a people’s
uprising is a classical element of world constitutional culture (this right in various forms is enshrined
in the US Declaration of Independence, Article 20 of the 1949 German Constitution, Article 120 of
the Constitution of Greece from 1975, Article 32 of the 1991 Slovakian Constitution, Article 54 of the
1992 Estonian Constitution and Article 3 of the 1992 Lithuanian Constitution).
It is deeply regrettable that even after the election of the genuinely democratic figure of Viktor
Yushchenko as President of Ukraine, even after the Orange Revolution, a real revolt of the rich against
the poor continues to unfold and intensify in Ukraine, in the apparently respectable form of the constitutional reforms. It is clear that calling our deputies «rich» is much less about being offensive than
about resorting to flattery. The truly rich after all do not lunge at money like a dog at a bone. The
pathological love of our people’s representatives for «remuneration», «compensation» and «assistance»
serves rather as evidence of their former roots in poverty. This is the usual behaviour of people who
most definitely did not grow up in a palace. Yet again you can see a lord by such things. Oscar Wilde
once wrote that there is only one class of people greedier than the rich and that is the poor. Ukrainian
deputies are not bothered by their image, but they can’t turn down «bad money». Yet would it be
possible for a people’s representative for whom poverty has been genetically inbred to behave in any
other way?
At the end of the day, what happened in the last few days could be ignored. However one cannot
fail to note yet another example of the infantile nature of the Ukrainian national parliamentary system.
Childish instincts in politics are not just a weakness, but a real risk and danger for the people. And
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Ukrainians may in the very near future experience that directly. Having violated all conceivable procedures and rules, having trampled on the principles of their own Constitution, the State Deputies led
by Speaker Volodymyr Lytvyn «re-welded» a presidential parliamentary Ukraine into a parliamentary
presidential setup. Now it is this ill-fated mechanism which is supposed to move us towards Europe.
The Ukrainian parliamentary vote is somewhat reminiscent of a child’s competition for sweets.
With something over their eyes, the kiddies try to get the sweets which for the game have been hung
before them on thin strings. And among the children there are a few adults. Some, like Oleksandr
Moroz, have genuinely joined the game and can already feel the taste of sugar in their mouth, while
others, like V. Lytvyn, more distanced and clever, correct and direct the chaotic hurtling of the little
ones towards a well-camouflaged abyss.
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ADHERENCE TO THE CONSTITUTION OF UKRAINE IN 20051
The situation as regards observance of constitutional norms in Ukraine during 2005 cannot be
considered as a whole to have been satisfactory. The main problem in this area arose as a result of
the legally incorrect introduction of amendments to the Constitution of Ukraine (the Law of Ukraine
No. 222-IV from 8 December 2004), as a result of which the presidential – parliamentary republic
of Ukraine turned into a parliamentary – presidential republic. Without embarking on an analysis
of the political essence of the constitutional changes (this analysis was presented in «Human Rights
in Ukraine – 2004»), we must note that the serious infringements of constitutional procedure in the
course of making amendments to the Main Law of Ukraine have led to a situation whereby not only
the Ukrainian and international communities, but even the very initiators and implementers of this
so-called «political reform», are not entirely sure of the legality and legitimacy of the steps they have
taken.
Lack of clarity as regards the political and legal situation in the country, in turn, meant that the
«reformers» back in October 2005 began creating artificial obstacles against any possible review of the
results of the changes by the Ukrainian Constitutional Court. The direct and covert actions of the
Verkhovna Rada and its speaker, Volodymyr Lytvyn, in this direction had been predicted in advance by
certain Ukrainian and foreign analysts. The former Adviser to the President of Ukraine on legal matters and Judge of the US Court of Federal Claims, Bohdan Futey, spoke, in particular, of the strong
likelihood that parliament would block a review of the results of the changes by not swearing in the
new intake of judges of the Constitutional Court. One can now even state that all the main events in
the realm of «process and procedural» Ukrainian constitutionalism unfolded in 2005 according to the
scenario foreseen by Judge Futey. However one needs to add other details in order to further explain
and analyze the state of affairs.
In particular, according to the norms of constitutional legislation one of the duties of the Constitutional Court of Ukraine is to provide «official interpretation of the Constitution of Ukraine and of
the laws of Ukraine» (paragraph 1, point 2 of Article 150 of the Constitution of Ukraine). In addition,
the Constitutional Court is authorized to receive and pass judgement on questions regarding the conformity with the Constitution of Ukraine of laws, decrees of the President and other normative legal
acts. The decisions of the Constitutional Court in interpreting or checking the constitutionality of laws
«are mandatory for execution throughout the territory of Ukraine, … final and shall not be appealed.»
(Article 150 § 2 of the Constitution of Ukraine). While the Constitution of 1996 does not directly stipulate
the number of constitutional judges who must vote for a decision «mandatory for execution», the Law
of Ukraine «On the Constitutional Court of Ukraine» from 16 October 1996 stipulates that a decision
of the Constitutional Court is considered passed if no less than 10 constitutional judges vote for it.
Furthermore, the responsible (effectively controlling) role in introducing any amendments to the
national Main Law is vested in the Constitutional Court of Ukraine. In particular, «a draft law on introducing amendments to the Constitution of Ukraine is considered by the Verkhovna Rada of Ukraine
«upon the availability of an opinion of the Constitutional Court of Ukraine on the conformity of the
draft law with the requirements of Articles 157 and 158 of this Constitution».
Article 157 of the Constitution in turn states that « the Constitution of Ukraine shall not be
amended, if the amendments foresee the abolition or restriction of human and citizens’ rights and
freedoms, or if they are oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine. The Constitution of Ukraine shall not be amended in conditions of
martial law or a state of emergency». As for Article 158 of the Constitution, this says that: a «draft law
on introducing amendments to the Constitution of Ukraine, considered by the Verkhovna Rada of
Ukraine and not adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than one
1
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year from the day of the adoption of the decision on this draft law. Within the term of its authority,
the Verkhovna Rada of Ukraine shall not amend twice the same provisions of the Constitution».
The Constitutional Court of Ukraine is thus empowered to fulfil both analytical and controlling
functions. The Court carries out these tasks in accordance with special rules set down in norms of
domestic (material and procedural) legislation. The main legislative sources here are Sections XII and
XIII of the Constitution of Ukraine, the Law of Ukraine «On the Constitutional Court of Ukraine»
from 1996, as well as the Regulations of the Constitutional Court of Ukraine. According to the Main
Law, the Constitutional Court of Ukraine is made up of 18 judges, with the President, the Verkhovna
Rada and the Congress of Judges of Ukraine each appointing (partly actually electing) an equal number of judges, that is, each chooses 6 judges for the Constitutional Court. The Constitution and Law
also lay down a number of special requirements for candidates to this highest court post. All judges of
the Constitutional Court of Ukraine are appointed for nine years without the right of appointment to
a repeat term. There is also an age limit with judges unable to continue in their post after reaching 65,
the age of retirement age. According to the political (constitutional) «reform», if the need arises, the
judge may be dismissed by the body or state official responsible for appointing them (Article 85 § 1,
point 26, Article 106 § 1, point 22 of the Constitution of Ukraine).
Soon after the adoption by the Verkhovna Rada of Ukraine in October 1996 of the Law of Ukraine
«On the Constitutional Court of Ukraine» the first judges were appointed. Given the 9-year term of
office which the Constitution stipulates, and the ban on their reappointment, as well as the norm regarding retirement age, the term of office of more than half of the judges of the Court was due to expire
in October 2005. Through a combination of various circumstances, which from the outside would seem
by chance, all of the above created a fierce political and legal collision in Ukraine. As Bohdan Futey
had predicted in his analysis, from the formal point of view the mass exodus of constitutional judges
from their positions should not have created serious organizational or political problems. However,
given the situation with the constitutional reform, in practice this exodus of the first intake of judges
turned into a real political and legal crisis, leading to serious complications in the force of the constitutional principle of the division of power. The main stumbling block here was the procedure for swearing
in the newly-appointed constitutional judges. The essence of the matter was as follows.
Firstly, the Verkhovna Rada was unable (in fact did not want) to appoint the appropriate number
of constitutional judges in accordance with its quota. Secondly, the leadership in parliament, represented by Volodymyr Lytvyn consistently ignored the requirements of the Constitution of Ukraine and
of the Law of Ukraine «On the Constitutional Court of Ukraine» with regard to swearing in the constitutional judges already appointed by the other parties with this authority. This resulted in an effective
lack of working constitutional judges. The activities of the highest and single body of constitutional
jurisdiction of Ukraine were suspended for an indefinite period. One can say that from October 2005
the Constitutional Court of Ukraine de facto fully ceased to function.
In order to better understand and correctly assess the situation, it is worth recalling particular provisions of the relevant legislation. In accordance, for example, with Article 46 of the Law of Ukraine
«On the Constitutional Court of Ukraine», proceedings into a case are launched on the basis of a constitutional submission or constitutional appeal submitted by the parties stipulated in the Constitution.
The relevant procedure should be initiated by the Constitutional Court at its special session. For this,
on the basis of Article 47 of the Law a panel (effectively two panels) of Judges of the Constitutional
Court needs to be formed. The Law of Ukraine «On the Constitutional Court of Ukraine» stipulates
that only a panel of judges may vote «for» or «against» launching proceedings into a case. This formally
means that any session of the Constitutional Court regarding the launching of proceedings shall be
considered to have competence if there are no less than eleven members of the Constitutional Court
present. In order for a case to be accepted (or to be rejected) at least six judges of the eleven present
at the session must have voted for it.
The Law of Ukraine «On the Constitutional Court of Ukraine» also demands that consideration
of the merits of a case be carried out at a plenary session. It is precisely at plenary sessions that the
Constitutional Court adopts decisions on issues foreseen by point 1 of Article 13, and also gives its opinion on issues set down in points 2, 3 and 4 of Article 13 of the Law of Ukraine «On the Constitutional
Court of Ukraine». According to the Law, a plenary meeting of the Constitutional Court is considered
to have competence to adopt decisions if there are at least twelve judges of the Constitutional Court
present. Moreover, decisions of the Constitutional Court on the merits of a case are considered to be
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adopted and opinions approved at a plenary meeting if they were voted for by no less than ten judges
of the Constitutional Court.
We thus see that the rules and procedure stipulated both in the Constitution and in legislation
for the working of the Constitutional Court of Ukraine require that both in launching proceedings
into a case, and in deciding on the merits of a case, there needs to be a minimum number of judges
present. As mentioned, 11 constitutional judges constitute a minimum quorum for a session of the
Constitutional Court to be able to launch proceedings or to decide against doing so. No less than 12
judges should be present at a plenary session of the Constitutional Court when considering and ruling
on the merits of a case. At least 10 judges need to vote for a specific decision or conclusion.
Bearing in mind the circumstances which meant that in October 2005 the term of office of most
of the judges of the Constitutional Court was coming to an end, the latter’s political and judicial ability
to work lay in the hands of the Verkhovna Rada of Ukraine (effectively of the Speaker of Parliament,
Volodymyr Lytvyn). .The procedural side of the matter proved to be of principal importance and
hinged on the fact that each newly-appointed judge (regardless of whether he or she was appointed by
the President, the Verkhovna Rada or the Congress of Judges of Ukraine), before commencing their
duties, needed to be sworn in at a special session of the Verkhovna Rada of Ukraine. As is stipulated
in Article 17 § 3 of the Law of Ukraine «On the Constitutional Court of Ukraine, a judge of the
Constitutional Court» swears an oath of allegiance at a session of the Verkhovna Rada of Ukraine
which is attended by the President of Ukraine, the Prime Minister of Ukraine, the Chairperson of
the Supreme Court of Ukraine no longer than a month after his or her appointment as a judge of the
Constitutional Court of Ukraine». This means that if the Verkhovna Rada does not schedule a special
session for the swearing-in of judges, or if any of the highest state officials do not agree or are unable to
attend this session, the Constitutional Court will not be able to function. That is, its judges will simply
not be able to take up their professional duties.
The subsequent development of events in Ukraine showed that it was not only Speaker of Parliament,
V. Lytvyn, but also the former Chairperson of the Supreme Court of Ukraine, V. Malyarenko, who
made certain efforts to prevent the Constitutional Court judges from being sworn in. Lytvyn, for example, not only consciously avoided organizing the swearing in of the judges, but actually gave public
commentary on this to the Ukrainian and foreign media. On the surface in his answers to journalists,
what was involved was an attempt, in a, frankly speaking, strange way, of protecting the gains of the
constitutional reform and preserving through this «order» and «stability» in the country. As for the
former Chairperson of the Supreme Court of Ukraine, V. Malyarenko, he resigned for the period of
the parliamentary elections (for almost half a year), formally due to his being in the first five candidates for State Deputy on the candidate list of Lytvyn’s political bloc. In taking this step, the former
Chairperson of the Supreme Court not only acted in breach of special legislation on the court system
and political parties which prohibits judges from being involved in any political activity, but also made
it impossible for him to attend in official capacity the procedure for swearing in the judges of the
Constitutional Court.
As a result, as particular analysts had predicted, the scenario involving the disruption of the swearing in procedure was deliberately orchestrated by high-ranking Ukrainian state officials. The formal
legal procedure for taking an oath of allegiance was used in this case not as a stabilizing, but rather as a
destructive political measure. As far as the possible motives for this are concerned, a possible explanation for the unlawful actions of V. Lytvyn and V. Malyarenko might be both their personal ambition
and the conflict, seen since President Kuchma’s regime, between two Ukrainian political ideologies.
The competition between «east» and «west», conservatives and democrats, present effectively since the
«Orange Revolution» prevented not only the swearing-in of Constitutional Court judges, but even the
very inclusion of the question of the swearing-in on the parliamentary agenda. At the same time, by
sabotaging the swearing-in of judges already appointed, the Verkhovna Rada of Ukraine blocked the
appointment of their quota of judges to the Constitutional Court. This means that at present only 14
judges have been appointed to the Constitutional Court of Ukraine. The remaining candidates will
have to be appointed by State Deputies of the new parliament.
In weighing up the consequences of the Verkhovna Rada’s carrying out of its constituent function
from October 2005 to April 2006, it would be difficult not to conclude that the Ukrainian parliamentary body during this period was attempting to usurp the role of some kind of «main power» in the
state. As a result, parliament not only did not appoint as per their quota the appropriate number of
Constitutional Court judges, but also failed to allow those judges already appointed to commence their

40

ADHERENCE TO THE CONSTITUTION OF UKRAINE IN 2005
work. Harsh as it may sound, the actions of the Ukrainian parliament in the given situation must be
classified as a dangerous encroachment on the principle of constitutional legality, and the political
strategy applied by Speaker of Parliament, Lytvyn, and former Chairperson of the Supreme Court of
Ukraine, V. Malyarenko, as a direct abuse of their official position, whether or not politically tinged.
Regardless of all of the Speaker’s patriotic rhetoric, under his leadership parliament succeeded in removing the highest and single body of constitutional jurisdiction from the state mechanism. By doing
so, in real terms, it moved beyond the judicial limits laid down in Articles 6 and 19 of the Constitution
of Ukraine. With its destructive actions the Verkhovna Rada seriously damaged the national judicial
mechanism of checks and balances. Through deliberate inaction, the Verkhovna Rada of Ukraine was
in direct breach of Article 6 § 2 of the Constitution of Ukraine which states: «Bodies of legislative,
executive and judicial power exercise their authority within the limits established by this Constitution
and in accordance with the laws of Ukraine». The position of the Verkhovna Rada with regard to
forming a new make-up of the Constitutional Court of Ukraine also ran counter to Article 19 § 2 of
the Constitution where it is stipulated: «Bodies of state power and bodies of local self-government and
their officials are obliged to act only on the grounds, within the limits of authority, and in the manner
envisaged by the Constitution and the laws of Ukraine.»
There can be no doubt that, since the amendments to the Constitution of Ukraine from 8 December
2004 envisaged the transfer of a large number of powers from the President to the Prime Minister of
Ukraine by 1 January 2006, a lot of hopes were pinned on the Constitutional Court of Ukraine. From
the very beginning (the day of the vote for the amendments to the Main Law), a good many academics and politicians raised the issue of the shaky juridical basis for the «political reform» both in the
procedural and in the material legal sense. It would suffice merely to note that in the voting for Draft
Law No. 4180 by the Verkhovna Rada of Ukraine, a large number of the same normative provisions
were accepted which had been rejected by the same body as part of Draft Law No. 4105 eight months
previously. A parliamentary vote on Draft No. 4105, which was similar in its content to No. 4180 had
been held on 8 April 2004, with its supporters that time receiving only 294 votes (that is, 6 votes less
than was needed in order to introduce amendments to the Constitution of Ukraine).
Despite this, exactly 8 months later 410 State Deputies voted for the constitutional reforms as
presented in Draft Law No. 4180. The clear problem with time in the adoption by the Verkhovna Rada
of this normative act is that the Constitution of Ukraine stipulates that a draft law proposing amendments to the Constitution which has been considered and not accepted, may not be resubmitted to the
Verkhovna Rada until a year has elapsed from the day of the last vote in Ukraine’s parliament.
Furthermore, the vote in the Verkhovna Rada of Ukraine on 8 December 2004 was for a package
of constitutional amendments as a whole, and not for individual provisions or articles. This was also a
flagrant breach of law-creating procedure laid down in the Regulations of the Verkhovna Rada. As a
result, the parliamentary «hysterical» haste and judicial irresponsibility led to particularly serious consequences. One is forced here to add the reminder that the present Constitution envisages two votes
on any issue involving amendments to its text. A draft law tabled by those empowered with legislative
authority should first be supported by a simple majority (50% + 1), and then by a qualified majority (75%) of the constitutional composition of State Deputies of the Verkhovna Rada. Although the
current Constitution says nothing about which session of the Verkhovna Rada should hold the first
vote on amendments, it contains a separate norm with regard to the second vote. The second vote
on introducing amendments should take place at the «next regular» parliamentary session. Yet in the
given case the vote on amendments to the Main Law was taken not at the standard regular session
of parliament, but in the exceptional circumstances of the Orange Revolution. The procedural side,
therefore, of the introduction of constitutional amendments in the form of draft law No. 4180 seems
extremely problematical.
Another well-known circumstance in those events was the fact that the political compromise formalized in an agreement and reached between the candidates competing for the presidency after the
second round of voting, included three innovations to be introduced during the re-run of the second
round. These were: a) each of the candidates was to have the same number of representatives in the
make-up of electoral commissions; b) the overall number of absentee voter papers was not to exceed
0,5% of the overall number of voters on the district polling stations’ voter lists; c) the right to vote
outside the polling stations was to be granted only to those disabled people officially recognized as
needing this option. However before the re-run of the second round, Presidential candidate Viktor
Yanukovych submitted a petition to the Constitutional Court of Ukraine and soon received a decision
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from the Court annulling the recently agreed rules and procedure for voting outside polling stations.
As a result of these actions a purely legal question arises as to whether one should regard as valid the
agreement which had just been made between the presidential candidates. After all, one of the parties
through his actions effectively rejected the agreement reached.
Under normal circumstances all of the above-mentioned problems with agreements and clashes
should have been regulated long before the constitutional reform came into force. However, without
the appropriate number of judges, the Constitutional Court, from October 2005 was not able to launch
any proceedings. It was therefore unable to pass any rulings on the substantive issues. All of this makes
it possible to conclude that the Ukrainian «political reform» entered into force on 1 January 2006 only
formally. That is, as follows from the canons of constitutional law, all problematical aspects of the «political reform» will certainly need to be reviewed according to constitutional (court) procedure. Since
the introduction of amendments to the 1996 Constitution of Ukraine changed the form of government
in Ukraine from presidential to parliamentary-presidential, it would appear illogical were a transformation of such significance and content to be able to by-pass higher judicial and constitutional checks.
As Bohdan Futey noted in his analysis of the events around the Ukrainian constitutional reform,
the problems and contradictions which the reform both led to and highlighted allow one to look at the
Ukrainian legal situation in a significantly broader way than was previously possible. In particular, we
are better able to identify and understand the difficulties which the Ukrainian judiciary encountered
from the first years of the nation’s independence. Everybody knows that Ukraine, from1991, faced the
need for wide-reaching transformation of the courts from bodies «associated with the Soviet system
of telephone justice» (B. Futey) into a justice system based on the rule of law. This theme was widely
debated back in the time when the Declaration of Ukraine’s state sovereignty was adopted. However it
was only in the winter of 2004 that the world had the opportunity to see the first strategic movement in
the Ukrainian judiciary. As we know the Supreme Court of Ukraine, under considerable international
and internal political pressure, did nonetheless succeed in passing a law-based judgement in the case of
Yushchenko versus the Central Election Commission. The high rating which the Supreme Court was
then awarded was truly deserved. Many saw in this Ruling the Ukrainian response to international
criticism which had earlier been directed at another judgment, that of the Constitutional Court of
Ukraine in granting Leonid Kuchma permission to run for a third term as President of the country.
The Judgment of the Supreme Court taken during the Orange Revolution also had a clear positive impact on public opinion in the country. Unfortunately soon after the revolutionary events, the positive
attitude of the population to the judiciary was once again undermined.
On 23 January 2005 in his inaugural speech on Maidan Nezalezhnosti [Independence Square] in
Kyiv, President Yushchenko said that although Ukraine had formally been independent since 1991, it
had only truly succeeded in becoming free now. The President made special mention of the fact that
an independent court is of vital importance in asserting the principle of the rule of law in a country,
and also stressed its particular role in the creation of Ukrainian civic society. The President’s speech
focused on the fact that the judiciary is the most important safeguard of human rights and freedoms,
and the main instrument for fighting corruption. Later, President Yushchenko appointed one of his
political supporters, Petro Poroshenko, Head of the Committee on Judicial Reform. Clearly the actualization of the issue of judicial reform was, in itself, necessary and important. However the actions of
the President proved unsuccessful due to the specific candidate chosen for the post. As B. Futey noted
in his analysis of Ukraine’s situation with judges, after this appointment the reform process within the
judiciary became less transparent. There was sometimes the impression that this process had simply
reinstated the former pressure from the President’s Administration on the court system.
Since the old Verkhovna Rada had still not appointed its quota of judges, and also blocked for
a long time the swearing in of the remainder of the newly appointed or elected Constitutional Court
judges, the Kharkiv Human Rights Protection Group (KHPG) deemed it necessary to present its recommendations for resolving the situation. For example, in the Human Rights Organizations Report
«Human Rights in Ukraine – 2004», we already put forward critical arguments with regard to the
political essence of the Ukrainian constitutional reform. During 2005 the issue of this reform took on
new procedural and legal aspects. We are convinced that the most unacceptable aspect in this case was
the vote by the Verkhovna Rada of Ukraine on 8 December 2004 on constitutional amendments as
part of a package with norms of current legislation.
In our opinion, the fact of this package vote on the reform made the latter fundamentally inadmissible, first of all, from a purely juridical and legal point of view. In addition, the flagrant and «extrem-
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ist» nature of the procedural violations in the course of introducing amendments to the Constitution
of Ukraine crystallized the entire post-totalitarian politics of the old Verkhovna Rada and its Speaker,
Volodymyr Lytvyn. In full awareness of all of this, we are proposing as a possible way out of a crisis situation that a submission be presented to the Constitutional Court of Ukraine on behalf of the
President of Ukraine or from 45 State Deputies on the need for an interpretation of Article 155 and
Article 157 § 2 of the Main Law of Ukraine.
The need for an interpretation of these parts of the Constitution of Ukraine was called for, in our
opinion, by the procedurally unlawful vote on 8 December 2004 in the Verkhovna Rada of Ukraine on
the Law of Ukraine from 08.12.2004 No. 2222-IV «On introducing amendments to the Constitution of
Ukraine» together (in a «package») with the Law of Ukraine from 08.12.2004 No. 2221-IV «On specific
aspects of applying the Law of Ukraine «On the Presidential elections» during the re-run of voting
on 26 December 2004». We furthermore assert that the vote on amendments to the Constitution of
Ukraine was held in conditions of revolutionary upheaval in the country. In our opinion, the joint vote
on amendments to the Constitution and to an ordinary law of Ukraine, as well as in a situation of
revolutionary upheaval, constitute an infringement of the rules for introducing amendments to the
Constitution of Ukraine, laid down in Articles 155 and 157 § 2 of the Constitution of Ukraine.
We are deliberately leaving aside the question of the interpretation of the relevant norms of the
Regulations of the Verkhovna Rada of Ukraine (Bulletin of the Verkhovna Rada of Ukraine, 1994,
No. 35, p. 338), since the Regulations have the juridical status of a Resolution of the Verkhovna Rada
and on that basis do not form part of the list of normative legal acts which the Constitutional Court
of Ukraine provides interpretation of on the basis of Point 4 of Article 13 § 1 of the Law of Ukraine
«On the Constitutional Court of Ukraine».
The actual state of the matter hinges on the fact that on 8 December 2004 with the country in
a truly revolutionary situation, the Verkhovna Rada voted all together (as a «package vote») for the
Law of Ukraine from 08.12.2004 No. 2222-IV «On introducing amendments to the Constitution of
Ukraine» and the Law of Ukraine from 08.12.2004 No. 2221-IV «On specific aspects of applying the
Law of Ukraine «On the Presidential elections» during the re-run of voting on 26 December 2004».
We know that a vote on introducing amendments to the Constitution of Ukraine from 1996 can be
held on the sole basis of the rules and procedure allowed for in Articles 154 – 159 of the Constitution
of Ukraine. These rules make up Section XIII of the Constitution of Ukraine and are under the protection of the entire national constitutional and legal system. Suffice it to note that on the basis of
Article 156 of the Constitution any modification of Articles 154 – 159 have the mandatory requirement
of approval by an All-Ukrainian referendum. Such procedure in the purely juridical sense is evidence
of the absolutism of the relevant constitutional procedure, and the general inviolability of the juridical
procedural form.
One should also note that similar procedure is standard and envisaged by the best existing constitutional models. A constitution is a document which, besides liberty, ensures the stability of the legal
system as a whole, and this system in turn starts with the principle of the inviolability of the constitutional form, of the material and procedural norms of its content. Inviolability of the form of the constitution is a necessary component part, the condition of its legal content, while the procedural norms
of the Constitution are the main juridical guarantees of the values enshrined in its basis. In recognition
of this, we would stress that a joint («package») vote on a draft law on introducing amendments to the
current Constitution was legally inadmissible.
The possibility of voting fir amendments to the Constitution in a «package» with amendments to
any other documents of domestic legislation is not mentioned either in the Constitution of Ukraine,
or in Ukrainian legislation as a whole.
Nor is this any accident, since after all, joint voting «as a package» is a classic example of linked
voting or voting on condition. It is not by chance that in referendums it is forbidden to merge in one
point of the formula of the referendum two questions. This means that the will of the people with
regard to one normative legal act in the «package» variant is strictly linked with an analogous (in the
sense of a choice «for» or «against») vote on another normative legal act. From the psychological point
of view this means a direct intrusion into the motivational part or phase of the individual act of will.
More simply, each voting State Deputy, under the obligation to determine their position and think
about the fate of one normative legal act, must in parallel take into consideration the fate of another,
unrelated in its content with the first act. It is clear that such procedure can only have to negative
consequences.
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In the case of the Ukrainian vote on amendments to the Constitution, the situation is exacerbated
by the fact that the «package» contained draft laws with different juridical force, that is, there were acts
belonging to fundamentally different legal registers. As a result, a change in several norms of current
legislation were contingent upon a change in a whole constitutional legal complex of amendments (in
particular, on changes in the form of government in Ukraine), while the change in a group of norms
at the constitutional level depended upon amendments to provisions of ordinary law. It must be stated
that in this case a procedural act was carried out which falls within the category of a legally prohibited
reverse situation, where the fate of a norm of current legislation determines the fact of a norm of the
Constitution of Ukraine. This means that the content of a norm of a lower juridical level potentially
(before the actual vote) and kinetically (during the vote) acted upon the content of a norm at a considerably higher juridical level.
In the formal logical sense this means that the attitude of parliamentarians to a norm of lower juridical force not only had an optional influence, but also directly influenced their attitude to a norm of
the highest juridical force. The opposite side of the coin was also present, but since this in the juridical
sense was acceptable (correct), it can be left without commentary. In this way something unacceptable
in any organic legal system of government took place: a norm of current legislation (an amendment
to electoral legislation) a priori defined the content at the same time of many constitutional norms.
This means that the normative power of an ordinary, operational level governed a normative axiomatic
system of law (in the legal sense the Constitution is a collection of juridical axioms) through structural
changes to its general meaning and content. From the point of view of the theory of management, this
can be compared with the artificial creation of information noise when adopting responsible managerial decisions. As a result, the joint «package» vote did not elucidate, as the principles of constitutional
procedure demand, but rather blurred the awareness of State Deputies in voting on issues of general
state significance and substance.
One of the principle features of the Ukrainian constitutional legal system lies in the lack of recognition of the possibility of discretionary powers of state executive bodies and bodies of local selfgovernment. As Article 6 § 2 of the Constitution of Ukraine states: «Bodies of legislative, executive
and judicial power exercise their authority within the limits established by this Constitution and in accordance with the laws of Ukraine». In Article 19 § 2 of the Constitution this requirement is specified
by a particular norm which stipulates: «Bodies of state power and bodies of local self-government and
their officials are obliged to act only on the grounds, within the limits of authority, and in the manner
envisaged by the Constitution and the laws of Ukraine».
The general level and specific limits of freedom of choice in any particular actions (variants of
behaviour) of state executive bodies and bodies of local self-government, as well as of their officials,
are defined directly by norms of the Constitution and laws of Ukraine, and are not subject to broadened application. From this, in turn, the ban automatically follows on the highest body of legislative
power – the Verkhovna Rada of Ukraine – attempting any free modifications of strict constitutional
procedures, as well as of any others envisaged in Ukrainian law. Unfortunately the «package» vote of
8 December 2004 was just such a modification (a spontaneous reconstruction) of constitutional procedure.
We know that before the vote on 8 December 2004, Ukrainian State Deputies arranged, that is,
they made an agreement to vote on a «package». However we would stress that the constitutional law
of Ukraine is an area not of private (or civil), but of public law in which «freedom to make agreements»
with regard to the highest state bodies of Ukraine is not recognized. In the juridical sense this means
that in Ukrainian constitutional law free agreements within bodies of state power have no legal basis.
Thus a mutually linked vote on constitutional amendments and common law is a flagrant breach of the
requirements of the Constitution of Ukraine and a serious distortion of its procedural norms.
Here we consider it necessary to stress that the «package» vote devalues the highest juridical force
of the norms of the Constitution, but cannot devalue the ordinary law. The latter’s very dependence,
after all, on the Constitution is a component of the asumption of the said Constitution’s higher force.
There is also the formal aspect: in the constitutional list of powers of the Verkhovna Rada (Article 85
of the Constitution) there is no mention of the possibility of making free agreements with regard to the
procedure for introducing amendments to the Main Law. Nor is there any mention of the possibility
of interconnected voting in a «package» of constitutional and ordinary amendments in the Regulations
of the Verkhovna Rada of Ukraine.
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Furthermore, as is stipulated in Article 157 § 2 of the Constitution of Ukraine: «The Constitution
of Ukraine shall not be amended in conditions of martial law or a state of emergency». A teleological interpretation (on the intended purpose and functional role) of the given norm shows that the
Constitution of Ukraine may not be changed (even given compliance with formal procedure) in
conditions of excessively heightened emotions, partisan and politically galvanized public opinion. The
prohibition on introducing amendments to the Constitution of Ukraine in such a period should in no
way be understood as a formality. The given ban is defined not only by the letter, but also by the spirit
of the Constitution of Ukraine. Thus, in order to introduce constitutional amendments, relative social
harmony, balance and civic rest are required. The «package» vote instead took place at the peak point
of civic confrontation, in conditions of, albeit bloodless, nonetheless real revolution.
All of the above convinces us that the joint («»package») vote on introducing amendments to
the Constitution of Ukraine was a grave violation of the Constitution’s own norms, for example,
Article 155 and Article 157 § 2 of the Constitution. Organic constitutions are legal documents which
foresee possible threats of political challenges which are tempting for the political elite of any country. It is clear that political ambitions are unbounded and can corrupt even the strongest character.
Exceptions in the given case are possible, but they only serve to confirm the rule. Thus, the temptation to make changes to the established order of things is one of the typical features of any political
establishment. It is precisely such temptation that the constitutional order, protected by guarantees of
stability, is designed to withstand. Any other attitude would in our view be a betrayal of the universal
principles of constitutionalism.
Ukraine is a young democracy, and is therefore especially easily swayed towards disruption of
political balance. The newly-elected President of Ukraine declared Ukraine’s political objective to be
becoming part of a united Europe. Ukraine’s European choice was supported in December 2004 by
the people on Maidan Nezalezhnosti [Independence Square] in Kyiv. However the modern European
way of thinking envisages a very highly-developed legal awareness. It would be better to understand
this fully ourselves, rather than reading it between the lines of the latest opinion from the Venice
Commission. Unfortunately, the juridical style of introducing the «political reform» in Ukraine does
not yet bring us closer, but rather significantly distances us from Europe.
This is, for example, effectively confirmed by the Opinion regarding observance of procedure
during the introduction of amendments to the Constitution provided by the National Commission for
the Strengthening of Democracy and the Rule of Law2, which specially mentions the inadmissibility
of adopting amendments to the Constitution as a «package» vote. Moreover, the Commission noted
that the Law passed on 8 December 2004 No. 2222-VI in its content differed from the draft law which
the Constitutional Court had previously given a positive assessment of, this breaching Article 159 of
the Constitution of Ukraine. Nor did it comply with the Judgment of the Constitutional Court from
9 June 1998 regarding an official interpretation of Article 158 § 2 and Article 159 of the Constitution
of Ukraine. The Commission reached the general conclusion that the Law of Ukraine No. 2222VI «On introducing amendments to the Constitution of Ukraine» from 8 December 2004 should be
viewed as an actum nullum ab initio [an act which is invalid from the outset] and could therefore not
be considered a component part of the current Constitution of Ukraine.
In our opinion, all of these circumstances demand the involvement of the Constitutional Court in
an analysis of the situation. We are therefore proposing that a petition be addressed to the Constitutional
Court asking for an interpretation of Article 155, Article 157 § 2 of the Constitution of Ukraine, that
is, asking the Court whether the possibility of the interconnected «package» vote held on 8 December
2004 by the Verkhovna Rada can be deemed to constitute correct legal procedure for introducing
amendments to the Constitution of Ukraine.
In particular, elucidation in the form of an official interpretation of Article 155 and Article 157 §
2 of the Constitution of Ukraine is needed, in our opinion, to clarify the following legal questions:
a) whether the procedure for introducing constitutional amendments in accordance with the rules
of Article 155 of the Constitution of Ukraine allows for the possibility of a joint «package» vote on
2

Opinion regarding observance of procedure during the introduction of amendments to the Constitution of Ukraine of 1996
through the adoption of the Law of Ukraine «On introducing amendments to the Constitution of Ukraine» from 8 December
2004 No. 2222-IV and on the conformity of its provisions with the general principles of the Constitution of Ukraine of 1996
and with European standards», passed at the third plenary session of the Commission on 27 December 2005. Available (in
Ukrainian) on the Ministry of Justice’s website:: www.minjust.gov.ua.
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both introducing amendments to the Constitution of Ukraine and making amendments to an ordinary
law of Ukraine;
b) whether it follows from the use by the Verkhovna Rada of Ukraine on 8 December 2004 of
a joint «package» vote on the Law of Ukraine No. 2222-VI «On introducing amendments to the
Constitution of Ukraine» from 8 December 2004, together with the Law of Ukraine from 08.12.2004
No. 2221-IV «On specific aspects of applying the Law of Ukraine «On the Presidential elections» during the re-run of voting on 26 December 2004» that the Law of Ukraine No. 2222-VI «On introducing
amendments to the Constitution of Ukraine» from 8 December 2004, cannot enter into effect;
c) whether it follows from the fact that, in conditions of a basically revolutionary situation, the
Verkhovna Rada of Ukraine held a vote on passing the No. 2222-VI «On introducing amendments to
the Constitution of Ukraine» from 8 December 2004, that the given Law cannot have legal force since
it was adopted with infringements of the requirements foreseen in Article 157 § 2 of the Constitution
of Ukraine;
d) whether it is possible at all to introduce amendments to the Constitution of Ukraine by means
of a joint «package» vote on those amendments together with amendments to current Ukrainian legislation.
In concluding our analysis of the level of compliance with the requirements of constitutional
legality in Ukraine in 2005, we would also like to express certain reservations regarding the fact that
in accordance with the «political reform», the Verkhovna Rada of Ukraine and the President of the
country have the opportunity not only to appoint, as before, but also to dismiss those judges of the
Constitutional Court whom they appointed (point 26 of Article 85 § 1, point 22 of Article 106 § 1 of
the Constitution of Ukraine). Although a comprehensive list of grounds (procedural guarantees) for
the early dismissal from office of constitutional judges is provided in the Law «On the Constitutional
Court» of Ukraine from 1996 ð., practice in reality suggests that the norms of the ordinary (as opposed
to constitutional) legislative level are far from always taken into account by high-ranking Ukrainian
state officials. In particular, the norms of precisely this juridical level were ignored by President
Yushchenko in 2005 when dismissing Sviatislav Piskun from his post as Prosecutor General of Ukraine.
Nor was the precedent created in the vote in the Ukrainian parliament in 2006 on the dismissal of Yury
Yekhanurov’s government any better. At that time Ukrainian State Deputies under the leadership of
Speaker V. Lytvyn ignored procedural norms at already a constitutional level.
We are firmly convinced that the maintaining of full influence of the Ukrainian parliament and
President on the professional fate of judges of the Constitutional Court, who are highly-paid and therefore sharply distinguished from the state apparatus, will lead to their effectively being transformed from
judges to puppets of the executive or legislative branches of power in the state. And this, in light of the
constitutional principle of the division of power and of the rule of law, is absolutely inadmissible.

RECOMMENDATIONS
1 that the newly-elected Verkhovna Rada of Ukraine must, as soon as the possibility arises,
ensure the immediate swearing-in of the judges of the Constitutional Court already appointed by the
President of Ukraine and the Congress of Judges of Ukraine;
2 that the newly-elected Verkhovna Rada of Ukraine must, as soon as the possibility arises, appoint the remaining judges of the Constitutional Court in accordance with their quota, and that it then
also swears in their judges;
3 that those authorized (the President of Ukraine, 45 State Deputies of Ukraine, etc) should
present a submission to the Constitutional Court of Ukraine asking for an interpretation of Article 155
and Article 157 § 2 of the Constitution of Ukraine, the results of which could legally and finally decide
the fate of the Ukrainian «political reform»;
4 Regardless of whether the Judgment of the Constitutional Court of Ukraine be positive or
negative with regard to the fate of the «political reform», it is necessary to abolish the procedure according to which (point 26 of Article 85 § 1, point 22 of Article 106 § 1 of the Constitution of Ukraine
in the version updated in accordance with the «reform») the President of Ukraine and the Verkhovna
Rada of Ukraine are empowered not only to appoint, but also to dismiss judges of the Constitutional
Court.
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I. THE RIGHT TO LIFE1

1. LEGAL REGULATION
The right to life is unequivocally one of the most important of all human rights. It is guaranteed
by the Universal Declaration of Human Rights (Article 3): «Everyone has the right to life, liberty and
security of person». Article 6 of the International Covenant on Civil and Political Rights also recognizes the right of every person to life, adding that this right «shall be protected by law» and that «no
one shall be arbitrarily deprived of life». The right to life of those under the age of 18 and the obligation
of States to guarantee this right are both specifically recognized in Article 6 of the Convention on the
Rights of the Child.
These provisions of a universal nature should be interpreted in the context of other treaties, resolutions and declarations, adopted by UN competent bodies as well as those of regional organizations.
These include in the first instance the European Convention for the Protection of Human Rights and
Fundamental Freedoms, Article 2 of which affirms the right to life and to protection by law of this
right. The same Article stresses that «Everyone’s right to life shall be protected by law. No one shall be
deprived of his life intentionally save in the execution of a sentence of a court following his conviction
of a crime for which this penalty is provided by law». Protocol 6 to this Convention establishes the
abolition of the death penalty, however «a state may make provision for the death penalty in respect of
acts committed in times of war or of imminent threat of war; such penalty shall be applied only in the
instances laid down in the law and in accordance with its provisions. The State shall communicate to
the Secretary General of the Council of Europe the relevant provisions of that law.»
On 28 November 2002 Ukraine ratified Protocol No. 13 to the European Convention on Human
Rights which prohibits the use of the death penalty under any circumstances.
Here one should note that neither in Article 2 in which the right to life is affirmed, nor in Protocol
6 which sets out the requirement to abolish the death penalty, is the protection of life itself safeguarded,
nor a certain standard of life. These provisions are aimed only at protecting an individual from arbitrary
deprivation of human life by the state.
Point 1 of Article 2 of the European Convention affirms that ««Everyone’s right to life shall be
protected by law». In accordance with this law, member states must apply legislation that classifies as
crimes deliberate killing carried out by individuals or by state officials exceeding their authority. This,
however, does not mean that the state must provide personal police protection or bodyguards for individuals threatened with violence (for example, victims hunted by terrorists), or all of those living in
areas of political instability (for example, in Northern Ireland).
The Constitution of Ukraine also states that «The human being, his or her life and health, honour
and dignity, inviolability and security are recognised in Ukraine as the highest social value. (Article 3) and
«Every person has the inalienable right to life. No one shall be arbitrarily deprived of life». (Article 27).
In a Ruling from 29 December 1999, following a constitutional submission from 51 Ukrainian
State Deputies asking for judgment as to the conformity with the Constitution of Ukraine (constitutionality) of the provisions in Articles 24, 58, 59, 60, 93 and 101 of the Criminal Code of Ukraine in
the part which allowed for the use of the death penalty as a form of punishment (the case on the death
penalty), the Constitutional Court of Ukraine declared the death penalty to be in contravention of the
Constitution of Ukraine.
The right to life imposes the following duties on a state:
1

Prepared by Volodymyr Yavorsky and Maksim Shcherbatyuk, UHHRU.
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– to not deprive any person of life arbitrarily or where not on the basis of law (a negative duty of
the state);
– to prohibit the extradition of a person to a country where they could face the death penalty;
– to prohibit the deportation of a person to a country where their life could be in danger;
– to criminalize murder and other instances involving the violent and arbitrary deprivation of life
(the positive duties of the state);
– to ensure the protection of the right to life in conditions where there is a very high likelihood
that a person’s life will be in danger (the positive duties of the state);
– to ensure effective and swift investigations into cases involving deprivation of life (the positive
duties of the state);

2. UKRAINE’S FULFILMENT OF ITS COMMITMENTS WITH REGARD
TO DEFENDING THE RIGHT TO LIFE
In the first instance, the state’s obligations should be directed at protecting citizens from arbitrary
and illegal deprivation of life. This in particular concerns crimes against life: Articles 115 – 121 of the
Criminal Code of Ukraine (CCU).
In 2005 3194 crimes were recorded in Ukraine with criminal cases2 being opened under Article 115
of the CCU (premeditated murder).3 In comparison with 2004 (when 4006 cases were initiated), there
was some reduction, however all this still says nothing about the effectiveness of protection in Ukraine
of the right to life, especially if one takes into account the fact that the success rate of investigations
into these crimes remains low.
According to information provided by the Minister of Internal Affairs, Yury Lutsenko, «in 2005
over 90% of murders and cases of grievous bodily harm resulting in death were solved»
According to statistics from the State Court Administration in 2005, criminal charges were brought
against 4323 people for crimes against life, of whom:
– 2,031 people were charged under Article 115 of the CCU (premeditated murder);
– 71 people under Article 116 of the CCU (premeditated murder in a highly disturbed emotional
state);
– 13 people under Article 117 of the CCU premeditated murder by a mother of her new-born
child;
– 160 people under Article 118 of the CCU (premeditated murder through exceeding the bounds
of necessary defence, or through exceeding the measures needed to detain a criminal;
– 312 people under Article 119 of the CCU (causing death through careless behaviour);
– 7 people under Article 120 of the CCU (driving somebody to suicide);
– 1729 people under paragraph two of Article 121 of the CCU (premeditated grievous bodily injuries leading to the death of the victim, or committing this as a contract crime, or in a group.
A significant problem is the reluctance of law enforcement agencies to launch criminal cases into
murder. The detective enquiry is often carried out in a superficial manner, various circumstances are
not taken into consideration and witnesses are not questioned. This is partly connected with the lack
of desire to launch criminal cases involving murders that will be difficult to solve, and that will further
spoil the general showings of the work of the law enforcement body.
There were no cases reported of politically-motivated murders committed by those in power or
their agents in 2005, however the press wrote about at least four cases where people detained in custody
were beaten to death.
On 7 April police officers in Zhytomyr beat to death a 36-year-old man whose identity has not
been established. He had been detained on a charge of petty hooliganism. The mass media reported
that the Prosecutor’s office in the Zhytomyr region had launched criminal proceedings against several
police officers (the exact figure was not given)) on charges of inflicting «premeditated grievous bodily
injuries « and «exceeding their authority».
2

In Ukrainian launching a criminal case (kryminalna sprava) may correspond to either launching a criminal investigation or
actually beginning criminal proceedings. Where this may not be clear, and in cases where the authorities are refusing to acknowledge a crime per se, we use «case». (translator’s note)
3
Letter from the Ministry of Internal Affairs on the number of cases solved under Article 115 of the CCU from 4 April 2006.
Available on the «Maidan» website: http://maidanua.org/static/news/1144564489.html.
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On 26 September the newspaper «Kyevskye vedomosti» [«Kyiv Gazette»] reported that a person
suspected of theft had been beaten to death in the city of Kherson. The newspaper noted also that the
police officer implicated had been detained.
At 4 in the morning on 8 December police officers from the Chervonozavodsky District Police
Station in Kharkiv detained Oleh Dunich and took him to the station from where, at 8 a.m. he was
taken by ambulance to a hospital where he died a day later from injuries incompatible with life4.
According to reports in the mass media, on 17 December in the Kharkiv pre-trial detention unit, 21year-old Armen Melkonyan, whose case was under investigation, was beaten to death.5 The press wrote
that the head of the unit, Serhiy Tkachenko, was attempting to cover up the incident. High-ranking officials of the Kharkiv region informed representatives of the Kharkiv Human Rights Protection Group
(KHPG) of the results of the autopsy which confirmed that Melkonyan had died as a consequence of
physical violence, which contradicted the assertions of Tkachenko who claimed that the young man had
died of natural causes. The immediate cause of death was «asphyxiation through blockage of the respiratory tract due to vomiting». In addition, the results of the court medical investigation indicated that
Melkonyan had suffered serious head injuries. Following insistent demands from KHPG and the relatives
of the deceased man, on 23 December the Prosecutor’s officer finally launched a criminal investigation.
No progress was recorded in the case involving the death of resident of the city of Melitopol,
Mykola Zahachevsky who died in suspicious circumstances in April 2004 while remanded in custody
pending trial.
One should note that fatal incidents continue to occur in the army although officials claim that no
military serviceman has died as a result of physical violence. The Ukrainian Ministry of Defence stated
that over 6 months of 2005 6 servicemen had committed suicide while carrying out military service
duties. The Ministry of Defence notes in this respect that there is a clear trend towards a decrease in
the number of such cases6.
In spite of the fact that army officials talk about the lack of cases of deaths as the result of physical
violence among military servicemen, the Union of Soldiers’ Mothers of Ukraine (USMU) are convinced that violence in the army remains a widespread occurrence and report that one conscript from
the Zhytomyr region who was doing his military service in Kyiv was beaten to death during just such
an incident in January 2005. Those who are senior often beat up new conscripts and take their money
away, as well as things they’re sent from home – the malaise known as «didovshchyna». According
to the USMU, the army prosecutor’s office frequently do not react to complaints about such bullying, accept bribes to not interfere, procrastinate with beginning a review of the case or wait until the
culprits are demobilized. The USMU also draws attention to the at least three cases – in the cities of
Simferopol, Luhansk and Sumy, when the efforts of the army prosecutor led to servicemen who had
complained about bullying being placed in psychiatric hospitals.7
There is no evidence of the new leadership’s intention to continue investigations into a number
of murders committed under Kuchma’s regime which formed the grounds for accusing the latter of
implication in criminal activities. Law enforcement agencies have refused to provide either the public,
or a special parliamentary investigative commission with any supplementary information regarding the
death in August 2003 of the deputy leader of the «Ukrainska narodna partiya» [«Ukrainian People’s
Party»], Ivan Havdydy. There is no indication whatsoever that the law enforcement agencies are looking into the circumstances behind the death in November 2003 of the leader of the party «Reforma
I poryadek» [«Reform and Order»] in the Khmelnytsky region, Yury Bosak, who was found hanging
from a tree in a forest. His death was recorded as suicide The Prosecutor General of Ukraine is continuing to avoid investigating the circumstances behind the death in December 2003 of Volodymyr
Karachevtsev, the head of an independent union of journalists in Melitopol, and the deputy chief editor of the independent newspaper «Kuryer» [«Courier»]. Volodymyr Karachevtsev, who had on many
occasions written about the corruption of local officials, was found with a noose formed from a sweater
around his neck and attached to the handle of the refrigerator. Despite clear evidence rejecting the
version of suicide, the local authorities claim that the journalist took his own life.
4

More detail about this case can be found in Section II (translator’s note)
V. Chystylin: «Emergency on a city scale» // The newspaper «Bez tsenzury» [«Without censorship»] No. 1, 12 January 2006
6
A letter from the Central Department of military service of law and order in the Armed Forces ¹ 306/²ÀÑ/87 from 11 January
2006 in response to a formal request for information.
7
Country Reports on Human Rights Practices – 2005 Released by the US State Department’s Bureau of Democracy, Human
Rights, and Labor, March 8, 2006.
5
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By the end of the year there had still been no verdict into the case involving the murder in 2001
of the director of one of the regional television channels in the Donetsk region, Ihor Aleksandrov. This
crime remains at the centre of public attention. According to reports in the media, the court review
into Aleksandrov’s murder is continuing as are attempts to mislead the investigation. There are twelve
people who are accused of various crimes in connection with the case. Following a ruling from the
Supreme Court which expressed no confidence in the Donetsk Regional Court where hearings into the
Aleksandrov case had begun, the matter was passed to the Luhansk Appeal Court. The murder of Ihor
Aleksandrov, who had broadcast a number of critical feature items regarding Donetsk politicians, and
had actively criticized corruption in local law enforcement agencies, is believed to have been linked
with his professional activities.
During the year several serious steps were taken in the investigation into the still unsolved murder
of Georgiy Gongadze. The prominent journalist’s beheaded body was discovered in November 2000,
two months after he disappeared. On 2 March 2005 the Prosecutor General announced that three
police officers who had taken part in Gongadze’s abduction had been arrested and that they had given
a detailed account of the circumstances around the journalist’s murder. Their trial was scheduled for
January 2006. The Prosecutor General also stated that a fourth high-ranking accomplice to the crime,
Police General Oleksiy Pukach, who had left Ukraine, had been placed on the international wanted
list. Government sources also informed that on 4 March the former Minister of Internal Affairs, Yury
Kravchenko, had shot himself at his home in Kyiv on the day that he was supposed to appear for questioning over his role in the Gongadze case. Despite the fact that two gunshot wounds to the head were
found, the official version remains that Kravchenko committed suicide. The opinion expressed by the
media and by Gongadze’s widow is that it was specifically former Minister Kravchenko who, carrying
out the instructions of the then President, Leonid Kuchma, gave the instruction to have Gongadze
murdered. Those, however, who ordered the killing remain unknown, and a proper investigation into
their search is still not being carried out.
Meanwhile the European Court of Human Rights in a Judgement from 5 November 2005 in the
Case of Gongadze v. Ukraine unanimously agreed that the Ukrainian authorities had on several occasions violated the rights of the journalist’s widow, Myroslava Gongadze. They had not, for example,
protected Georgiy Gongadze’s life, and the investigation into the circumstances around his death had
been inadequate.
«178. The Court observes that the applicant maintained that the investigation into the disappearance of her husband had suffered a series of delays and deficiencies. Some of these deficiencies were
acknowledged by the domestic authorities on several occasions.
179. The Court considers that the facts of the present case show that during the investigation, until
December 2004, the State authorities were more preoccupied with proving the lack of involvement of
high-level State officials in the case than by discovering the truth about the circumstances of the disappearance and death of the applicant’s husband».8
The Court also accepted the lack of effective remedies in Ukraine for protecting the right to life in
this case in the understanding of Article 13 of the European Convention on Human Rights.
The European Court of Human Rights thus found that Ukraine had violated Articles 2, 3 and 13
of the European Convention, and bound it to pay Myroslava Gongadze 100 thousand Euros in respect
of pecuniary and non-pecuniary damage.
The results of a drawn-out parliamentary investigation into the case were made public in the
Verkhovna Rada on 20 September by State Deputy, Georgiy Omelchenko.
Indeed, from a human rights point of view, this case is a classic example of methods of stalling
and of the ineffectiveness of law enforcement agencies in murder investigations.
In February, April and May leading newspapers again ran articles suggesting that a special unit of
law enforcement officers, known as «perevertni»9 had been implicated in the abductions and murders
committed in previous years. There was no sign that such assertions were actively investigated.
Politicians and politically engaged businesspeople and journalists have been subjected to forms of
pressure, sometimes resulting in their death or serious damage to their health, with political overtones.
8
The Judgement of the European Court of Human Rights from 8 November 2005 in the case Gongadze v. Ukraine, is available in
Ukrainian on the Ministry of Justice’s official site: http://www.minjust.gov.ua. In English it can be found at: www.echr.coe.int
9
«Pereverten», literally a «werewolf» is a word used about police officers and the like who use their position to engage in corrupt
and criminal activities (translator’s note)
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At the same time, business, politics and crime are so closely intertwined in Ukraine that it is often
difficult to ascertain the true motives for a crime. For example, on 20 November the press reported
that the former governor of the Lviv region, Stepan Senchuk had been shot by unidentified individuals, probably hired killers, in one of the villages on the outskirts of Lviv. Senchuk, a businessman, had
joined the People’s Union Our Ukraine [Nasha Ukraiïa] at the beginning of the year.
A no less important aspect of protecting the human right to life is investigations into disappearances. In 2005 there were no reports of any politically motivated disappearances. It should, however,
be noted that there was no progress in the investigation into the disappearance in December 2003 of
Vasyl Hrysyuk, a journalist from the newspaper «Narodna sprava» [«People’s matter»] which is published in the district centre, the town of Radekhiv, in the Lviv region. By the end of the year there was
still no sign that the case was being actively investigated.10
The European Court of Human Rights reviewed several cases against Ukraine in 2005 involving
violation of the right to life. On 28 June 2005 the Court postponed review of the merits in the case
lodged by Serhiy and Svitlana Khailo (application No. 39964/02), in which the applicants complain
about the lack of an effective and independent investigation into the death of the brother of one of the
applicants.
In the case of Tetyana Petrivna Muravska against Ukraine (Application ¹ 249/03), the Court
decided on 13 September to defer judgement on the grounds of insufficient information. In this case
the applicant’s case is over the ineffective and clearly drawn-out investigation into the murder of her
son, who disappeared on 23 January 1999. On 1 February she learned that he had been beaten up and
that he had died as a result of his injuries. His body was found in a lake on 18 March 1999. The next
day a forensic medical examination was called, however the forensic expert claimed to be unable to
establish the cause of death, saying that the person at the time he died had been intoxicated. Since
then the applicant has been trying to have criminal proceedings initiated against the forensic expert
for issuing a manifestly untruthful medical expert assessment. The Prosecutor on 26 March refused to
institute a murder investigation. These decisions were later revoked. A supplementary investigation on
11 November 1999 established that the person had been killed. From then on there were numerous
forensic medical examinations. The applicant therefore, in March 2005, tried to bring a suit against the
actions of the investigators in the Voroshilovsky District Court in Donetsk. The Court however refused
to admit her claim. This refusal was challenged in the Donetsk Region Appeal Court. The Prosecutor
General on 8 April 2005 stated that the investigation into the case was being delayed because forensic
medical examinations had still not been completed. The examinations in this case had thus lasted 6
years (!).
Within the framework of the Fund for the Protection of Victims of Human Rights Violations (strategic litigations) the UHHRU provided legal aid in a case involving the death of an employee of the
law enforcement agencies in the city of Kovel in the Volyn region. The dead man’s widow had been
refused access to the material in the criminal case. In addition, the conclusions of the forensic medical
examination also seemed somewhat questionable. At the present time the case is being considered by
the Volyn Regional Appeal Court.
An important part of safeguarding the rights of individuals to life is providing an efficient system of
health care, a safe environment and other aspects which can pose a real threat to life. In this respect, it
is worth considering the general trends as regards the birth rate and mortality rate, as well as the main
factors in the mortality figures in Ukraine.
The European Court of Human Rights on 10 January 2006 refused to admit the application of
Svitlana Volodymyrivna Pronina (Application No. 63566/00) in the part asserting violation by Ukraine
of Article 2 of the European Convention (the right to life) in which the applicant claimed that the size
of her pension which was her sole means of existence, presented a threat to her life. In this case the
Court stressed that the right to life did not guarantee a particular standard of living11 and said that the
application had not proven that this really did place her life in direct danger.
The program of the present government gives issues of health care an appropriate place since it
proclaims «the faith of citizens in the future will change as the life expectancy figures rise, the number
of new births increases and mortality figures drop»
10
Country Reports on Human Rights Practices – 2005 Released by the US State Department’s Bureau of Democracy, Human
Rights, and Labor, March 8, 2006
11
See the Case of the European Court of Human Rights Wasilewski v. Poland, no. 32734/96, 20 April 1999
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However, unfortunately, it must be acknowledged that 5 years after the publication of a Strategy
Plan for the development of health care in Ukraine, there are very few positive steps in health care.
This is graphically illustrated in the following figures regarding the numbers of births and deaths.

The Mortality rate of the population broken down into causes of death and the ratio between births and deaths
in Ukraine for 2003, 2004 and the first 6 months of 200512

2003

2004

January – June 2005

Deaths as a result of industrial injuries

1 874

1 935

õ

Deaths as a result of domestic injuries13

71 534

70 354

35 082

Murders

5 267

4 989

2 332

Suicides

12 322

11 259

5 455

Infant mortality in the first year of life

3 882

4 024

2 068

Death from tuberculosis

10 421

10 787

6 387

Death from HIV/AIDS

1 831

2605

1716

Births

408 589

427 259

204 081

Deaths

765 408

761 261

413 403

53,4

56,1

49,4

Ratio of births and deaths (how many born
per 100 deaths in %)

3. RECOMMENDATIONS
1. To change criminal procedure legislation in order to provide more rights to victims, including
to the families of those killed, and to increase their impact on the course of the investigation;
2. To introduce effective independent mechanisms for investigating deaths, especially those caused
by the actions of law enforcement officers and the staff of medical institutions;
3. To publish an annual report on investigations into crimes against life;
4. To ensure the availability of independent forensic medical examinations for assessing causes of
death.
5. To pass a Law of Ukraine «On patients’ rights» providing safeguards for the observance of patients’ right to life.
12
Letter from the State Committee of Statistics No. â³ä10/2-2-8/415 from 26 September 2005 in response to a formal request
for information.
13
Either from accidents recognized as connected with industry, or those which took place at plants, etc, but were not connected.
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2005 brought no significant improvement in the state of affairs with access to official information
regarding the number of complaints of police ill-treatment, including allegations of torture and unwarranted violence when being detained or while remanded in custody.
The number of reports alleging torture and ill-treatment within law enforcement agencies has not
abated, however it is virtually impossible to get official information in order to assess the prevalence of
torture, or the reaction to allegations of such treatment.
The main source, therefore, in drawing any conclusions about the scale of the problem, remains
information reaching nongovernmental organizations, the press, as well as sociological studies, from
which one may extrapolate some provisional data.
Of reports from the network of human rights organizations which have combined efforts to carry
out the program «Campaign against torture and ill-treatment in Ukraine», in 2005 approximately 400
reports related to cases of possible use of torture or alleged ill-treatment from officers of law enforcement agencies. During 2005 122 people approached the public reception office of the Kharkiv Human
Rights Protection Group (hereafter KHPG) with allegations of torture and ill-treatment. On the basis
of press monitoring carried out by KHPG, in the press during 2005 there were reports of 200 alleged
incidents of torture. Of these five had ended in the death of the victim.
According to statistics from the State Court Administration, in 2005 criminal charges under
Article 127 of the Criminal Code of Ukraine – «Torture» were brought against:
– 9 individuals under paragraph 1 which establishes liability for «torture, that is, the intentional
infliction of severe physical pain and physical or mental suffering through beating, torment or other
violent acts with the purpose of forcing the victim to commit acts against his or her will, including
extracting from him/her or another person information, evidence or a confession, punishing him/her
for deeds committed or which s/he is suspected of having committed, or intimidating him/her or other
individuals».
– 24 individuals under paragraph 2 where liability is for the same actions when repeated, or
through the prior conspiracy of a group of people.
However since the given crime is in the section on general crimes, and not in that of crimes
committed by officials in the course of their work, it is difficult to gauge whether those convicted
were employees of law enforcement agencies, or ordinary individuals. In fact such actions committed by private individuals do not fall within the category of «torture» in the understanding of the UN
Convention against Torture and the European Convention for the Protection of Human Rights and
Fundamental Freedoms.
At the same time, 72 individuals were convicted under Article 365 § 2 of the Criminal Code of
Ukraine which sets down liability for «Excess of authority or official powers if it was accompanied by
violence, the use of weapons or actions causing pain or degrading the victim».
The overall figure for the number of those convicted under Article 365 with the sentence coming
into force in 2003 was 314 individuals, in 2004 – 320, and in the first half of 2005 – 154 individuals.
It is not, however, possible to say how many officers of law enforcement agencies were among those
convicted, since these figures are not separated.
There were no convictions for «coercion to give testimony» which is an indictable offence under
Article 373 of the Criminal Code of Ukraine.
The following are a few typical examples.
Case of T., a minor (from the city of Severodonetsk, luhansk region)
T. was detained at around 15.00 on 1 February 2005 by an investigator from the Severodonetsk
Central Department of Internal Affairs, Sharapov, who took T. to the police station and interrogated
1

Prepared by Arkadiy Bushchenko, lawyer and legal expert for the Kharkiv Human Rights Protection Group.
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him on suspicion of having committed a crime. His mother found out that he had been detained from
neighbours and at approximately 17.00 arrived at the city police station. She was not allowed to see the
investigator at first, and waited 40 minutes before they took her to his office. Seeing her son in a terrible state, she asked «Did they beat you?» To which T. replied, in Sharapov’s presence that the latter
had beaten him around the head with the palms of his hands, and around the kidneys, and had kicked
his legs. He said that Sharapov had demanded that he confess to having tried to get money from a
teenager he knew. When T’s mother asked why he’d done this, Sharapov replied that he hadn’t beaten
her son, but had only «given him a couple of cuffs». After this, Sharapov continued the interrogation
with T’s mother present.
After the interrogation was over, mother and son went home, from where T’s mother immediately
called an ambulance which took the young man to an injuries unit. The neuropathologist’s diagnosis
was that T. had concussion.
The police claim that T.’s mother slandered Shapapov in order to protect her son. However, if
Sharapov had followed the law and questioned T. in the presence of his mother or a teacher, no problems would have arisen.
Case of Vadim Novosad (town of Chop, in the Transcarpathian region)
Border guard Vadim Novosad was suspected of having stolen six crates of oil from train carriages
en route from Hungary to Ukraine. He was interrogated by three police officers. At first, over a period
of several hours they demanded that he confess to having stolen the oil, and after that resorted to torture. The victim recounts: «They hit me twice around the head with the palm of the hand, and then
with a book that was on the table, I think it was the Criminal Code. They forced me to take off my
shoes. I took my shoes off, Shalenyk sat on my legs, and Captain Rusyn began beating me with a baton
on the heels of my feet.» – «Did you scream?» «Yes, I did. Their colleagues were there, later some girls
walked in and said, get him to stop, to not scream. However they didn’t pay any attention».
The law enforcement officials are prepared to discuss the theft, but categorically deny any torture,
despite the forensic medical examination report and the testimony of the victim himself. Although the
theft investigation was closed after it transpired that a mistake had occurred when the goods were being loaded.
The victim – border guard Vadim Novosad was kept in the hospital unit for a week. His medical history states «brain concussion and wounds from blows to his feet». This was confirmed by the
forensic medical examination. Yury Yakymenko, medical attendant at the medical unit of the Chop
Border Guard Detachment states: «Praporshchik Novosad was taken to the forensic medical examination unit in an Uzhhorod micro-district where he was examined and a report issued stating that he
had light physical injuries, a closed head injury, brain concussion and also beating of the soft tissue on
both feet.»
Novosad asserts that he spent more than seven hours with the criminal investigation team. The
law enforcement officers emphatically deny this and produce their register of visits where Praporshchik
Novosad personally signed that he had spent 40 minutes in the unit and that he had no complaints.
Mykola Lyakhovych, Deputy Head of the Chop Police Department says: «In taking evidence from
various people, explanations were given. After that they signed in the book that they had no complaints. So I don’t think there can be any questions. I think it was like this. So as to protect himself
from his bosses and claim that he wasn’t involved in anything and make out he was the way the defence
is claiming, he approached you».
Meanwhile the law enforcement officers themselves insist that right is on their side. After all they
have launched and got to the court more than one case against the illegal actions of border guard officials. The latter, therefore, they claim, try through slander to protect their position. Instead, however,
the border guard officials are prepared to defend themselves through legal means – in the Uzhhorod
Military Prosecutor’s office and other bodies. The investigation into the case is continuing.
Case of Mykhailo Demyan (settlement of Melnytsa-Podilske, Borshchivsk district, Ternopil region)
A resident of the settlement Melnytsa-Podilske I. Polivchak reported that an amount of money, large by local standards (several thousand UH), had gone missing. He suspected his neighbour,
Mykhailo Demyan, of having stolen the money, and although the latter categorically denied any
involvement, in the morning of 26 April 2005 Polivchak made the relevant report of the theft to the
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police. Officers of the Borshchivsk District Department for Internal Affairs Vitaly Chelesyuk and Vasyl
Kutasevych did not bother with procedural formalities and searching for proof of the crime. On the
same day, without any kind of warrant or notification of his relatives, Mykhailo Demyan was detained,
taken to the district police station, where they began beating a confession out of him. … All that day the
two solidly built sadists held the elderly man in handcuffs, without any water or food, mercilessly beat
him with their fists, with a rubber pipe and stick, kicked him, blackmailed, humiliated and intimidated
him … Who can say how this «investigation» would have ended had I. Polivchak’s wife not telephoned
the district police station in the evening, apologized politely and explained that the wretched money
had been found.
Releasing M. Demyan, the «investigators» warned him that he better keep quiet about the beatings
and what the consequences would be if he didn’t take this advice. Nonetheless the next day Mykhailo
Demyan underwent a forensic medical examination and lodged a complaint against the police thugs
with the Borshchivsk District Prosecutor’s Office. At first the district prosecutor, Shavarivsky signed a
refusal to launch a criminal investigation «on the grounds that there was no evidence in the actions of
the police officers that an offence had been committed». M. Demyan then appealed this to the regional
prosecutor’s office, and received a second refusal to begin a criminal investigation from the first deputy
prosecutor. Only in June 2005, after several applications by the victim to the prosecutor’s office of
the Ternopil region, was a criminal case opened, and only in July did it reach Judge of the Chortkiv
District Court, V. I. Parfenyuk.
The court consideration of the case took almost two months. It is known that throughout that
period on several occasions attempts were made using different means to persuade M. Demyan to
reach a compromise with those who had wronged him however he refused to be cowered. As a result
the Chortkiv District Court found the police officers V. Chelesyuk and V. Kutasevych guilty of «excess
of authority or official powers» under Article 365 § 2 of the Criminal Code of Ukraine. The Appeal
Court of the Ternopil region upheld this sentence on 21 October 2005. Both epaulet-bearing offenders
were sentenced to 4 years deprivation of liberty. According to the Judge V. Parfenyuk, this was the
first case in his court experience when officers of the Ministry of Internal Affairs of Ukraine had been
imprisoned for unlawful acts of coercion during a criminal investigation. However, it proved impossible
to receive a clear answer as to why in the given case the actions of the police officers had not in fact
been classified as torture.
The case of Oleh Dunich (Kharkiv)
This is what the reference note from 11 December 2005, signed by the deputy head of the Kharkiv
City Department of Internal Affairs for the Kharkiv region, Police Colonel S.A. Onopriyenko, says:
«On 7.12.2005 between 23.00 and 24.00 operational officers of the Chervonozavodsky District Station
of the Department of the Ministry of Internal Affairs of Ukraine for the Kharkiv region, Police Captain
K.H. Mykhailov, Senior Police Lieutenant A.V. Padalka and Police Lieutenant S.M. Kolyadin were in
the club «E-2» on S. Hrytsevets Street in Kharkiv. At 24.00 S.M. Kolyadin walked out onto the street to
hail a taxi, while K.H. Mykhailov and A.V. Padalka remained inside the café. After leaving the café,
S.M. Kolyadin was approached by two men unknown to him who began to demand that he hand over
anything valuable which S.M. Kolyadin refused to do, after which one of the men, tall and with long
hair, punched him in the region of the thorax. S.M. Kolyadin told the men that he was a police officer,
however one of the men took out an air pistol and aimed several shots at him, then proceeding to hit him
with the handle of the pistol on his head, as a result of which S.M. Kolyadin fell to the ground and began
calling for help. At that moment, K.H. Mykhailov and A.V. Padalka ran up to him, and the unidentified
individuals began running, however one of the assailants fell. After this, two men walked up and said that
they had witnessed S.M. Kolyadin being beaten, and offered their assistance. It was later established that
their names were S.V. Zhyla and S.V. Morsky. S.V. Zhyla drove S.M. Kolyadin, K.H. Mykhailov and
A.V. Padalka, as well S.V. Morsky, in his car to the Chervonozavodsky District Station, from where S.M.
Kolyadin was hospitalized by an ambulance team in the 4th Hospital with an injury to the parietal region
…K.H. Mykhailov, together with A.V. Padalka and S.V. Zhyla, returned to the place of the incident to carry
out operational investigation measures, in the course of which at the market on S. Hrytsevets Street they
detained O.M. Dunich, whom S.V. Zhyla identified as the man who had delivered blows to the head with
his pistol to S.M. Kolyadin. O.M. Dunich was taken to the Chervonozavodsky District Station, and entered
into the visitors’ book of the station on 08.12.2005 at 04.00. During a body search of O.M. Dunich, an air
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pistol was discovered and removed. An operational officer of the Chervonozavodsky District Station, Senior
Police Lieutenant H.S. Snurnikov prepared a protocol on confiscation of the pistol which O.M. Dunich,
in the presence of witnesses S.V. Zhyla and S.V. Morsky, categorically refused to sign. O.M. Dunich also
refused to give any explanation.
Due to the fact that O.M. Dunich complained of his state of health, on 08.12.2005 in the premises of
the district station, a forensic medical examination was carried out which found numerous haemotomas and
haemorrhaging which were classified as minor bodily injuries and which had been incurred at least three
days before the examination (act ¹ 4414Ñ from 09.12.2005). Since O.M. Dunich’s health deteriorated, an
ambulance was called which took him to the 4th Hospital, where at 12.00 on 09.12.2005 he died.
K.H. Mykhailov, A.V. Padalka and S.M. Kolyadin categorically deny having applied force or any
measures of physical influence on O.M. Dunich. Nor during the medical examination did O.M. Dunich
make any complaints about the actions of the police officers.»
If we look at act ¹ 4414Ñ from the forensic medical examination on Oleh Mykhailovych Dunich,
born 1975, who was «delivered on 08.12.2005 to the Chervonozavodsky District Station with bodily injuries
due to a crime», the medical expert Y.O.Danylenko presents the circumstances of the case and the conclusions from the forensic medical examination as follows:
«The individual under examination refused to say where his bodily injuries were from. However he
stated that he had previously had surgical intervention in connection with trepanation of the skull. He mentioned headaches, giddiness, seeing spots. Psychological or physiological methods were not applied.
It should be noted that when in contact with the individual under examination, there was a smell of
alcohol, and he also mentioned that he had previously fallen more than once.
The individual under examination stated that he had been brought to the Chervonozavodsky District
Station at around 04.00 by police officers on suspicion of having committed a crime.
...I have reached the following conclusion that he has suffered bruising on the face, body and limbs».
Only on 12 December did the Head of Branch No. 1 of the Kharkiv Regional Office for Forensic
Medical Examinations write to the head of the Department of Internal Security in the Kharkiv region,
Police Colonel A. Barkov.:
«In response to your verbal request I can state that on 08.12. 2005, at 8:40 a.m., Mr. Oleg
Mykhailovych Dunich was taken by ambulance MSP-315 from the Chervonozavodsky District Station
on Gagarin Avenue to the emergency care hospital with the diagnosis: closed brain injury, brain haemorrhage, cerebral oedema, coma, blunt thoracic trauma, fracture of ribs on the left, blunt stomach injury,
asphyxiation and blockage of the respiratory tract due to vomiting. Despite the measures taken, the patient’s
condition remained extremely serious and at 11.30 his pulse effectively stopped. Attempts to resuscitate him
were not successful. At 12.00 he was pronounced dead with a diagnosis of severe brain injury, subdural
haematoma of the left hemisphere, contusion and fracture of the basiliar areas of the left temporal lobe,
cerebral oedemic dislocation, as well as multiple injuries to the head, face, thorax and limbs. No alcohol
was found in O.M. Dunich’s organism on his admission to the emergency hospital.
The preliminary results of the autopsy on O.M. Dunich showed severe brain injury causing death,
multiple bruising on the trunk and limbs, fracture of the thyroid cartilage, direct fractures of several ribs on
the left, and pulmonary contusion.
The cause of O.M. Dunich’s death was a severe closed brain injury».
So where and when did Dunich receive a severe closed brain injury incompatible with life? Clearly
the two forensic medical examination reports do not match up. There are plainly two alternatives:
either the first examination result was falsified (we would note that the forensic expert, Danylenko,
writes that «there was a smell of alcohol « while in the post-mortem report it is stated that no alcohol
was found in Dunich’s organism), or Dunich received this injury after the first forensic examination. The details here look vary strange: why was Dunich apprehended during the night at a market;
when was the first forensic examination in the premises of the district police station carried out if he
was taken there at 4.00 and at 8.40 he was already taken to the emergency hospital? To get from the
Chervonozavodsky District Station to the hospital would take at least half an hour. So was the examination in the district police undertaken in the night or early in the morning? How did the forensic
medical expert, Danylenko, get there so early in the morning? In any case, it would appear that the
injury which Dunich died from was inflicted by police officers. To assert that with such an injury,
received three days prior to these events, he could have attacked a police officer and hit him on the
head with a pistol, run away, etc, is totally absurd.
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The three police officers named were immediately dismissed, and a criminal investigation initiated
into the death, which is still continuing.
The third report of the Human Rights Ombudsperson states:
«Torture of citizens by the police continues to be on a mass scale and of a systemic nature. This is
demonstrated by the numerous appeals to the Human Rights Ombudsperson and incidents reported in
the mass media. The main aim in inflicting torture remains to extract a confession from the detained
person to a crime which has not been solved. Public officials use violence to attempt to solve crimes
since they are professionally incapable of achieving this in any other manner».
According to sociological surveys carried out in May 2004, 7% of those asked had personally experienced violence from police officers, with 3.3% having suffered from unlawful violence in the last
year (i.e. from May 2003 to May 2004). Every tenth person knew at least one person from those most
immediately around them who had been subjected to violence. The same survey showed that 61% of
those asked believed the use of torture and unlawful violence to be common or extremely common,
14% – uncommon or very rare, while one fourth could not give a clear-cut response.
«More than half of the respondents had personal experience of being beaten or kicked. A significant percentage of those surveyed said that such unlawful actions had been applied more than once.
29% mentioned several incidents, while 8% spoke of regular occasions of being beaten or kicked. Such
behaviour at the level of pre-trial investigation are considered everyday and do not surprise anyone.
One should also add here types of beating using special equipment (rubber batons, bottles with water,
thick books of the size of the Criminal Code, etc) which 36% of the respondents had themselves experienced. These means serve a double purpose: they facilitate the actual process, while avoiding leaving
obvious marks. Their «plus» (from the point of view of those who favour coercive means of «beating
out» a confession) are that the presence of such items in the rooms of operational officers or investigators are not in themselves criminal, and can be easily explained as being needed in the course of their
work. Sometimes beatings are organized, so to speak, «through third parties» – they set other cellmates
on an individual. Around 9% of those surveyed mentioned this form of brutality (with approximately
5% having experienced such several time or even systematically).
Long-term restriction of a prisoner’s movement with handcuffs which, as a means of torture, are
used to bind both hands and feet are a typical form of torture since the purpose of handcuffs is quite
different. This form of physical torment can go on for many hours and is intended to wear down a
person’s resistance. According to our figures, this type of torture is also fairly widespread, with at least
37% of the people surveyed asserting that it had been used against them (20% of the respondents saying that it had been applied many times), with around 8% talking of handcuffs having been used at the
same time on both hands and feet.
Real torture, that is through the use of particular techniques which guarantee severe physical
suffering, often simply unendurable torment (in the slang of law enforcement officers these are «lastivka» [«swallow»], «slonik» [«little elephant»]2 and «zhabka» or «frog»] in the general range of illegal
violence, occupies a relatively modest place – no more than 13% of those surveyed mention having
personally experienced such forms. However that percentage is not so small given that hundreds of
thousands of Ukrainians go through the «purgatory» of pre-trial imprisonment. It is precisely as a result of such torture that those under investigation have not infrequently forfeited their health, and it is
this which leads to the bureaucratic nightmare of complaints to the prosecutor’s office, appeals to the
courts and other bodies.»3
«In general over the entire number of respondents, 7.3% spoke of cases of intentional infliction
by police officers of beatings, torment or torture in order to solve a crime under investigation; 3.3% of
the respondents mention incidents of unlawful violence by police officers that had taken place over the
last 12 months. If one imagines that a survey was taken of the entire adult population of Ukraine (i.e.
that these percentages were taken from the entire adult population of Ukraine), then one could estimate that among citizens of our country, not deprived of liberty, there would be 2 million 750 thousand
individuals who had suffered unlawful violence from police officers, with 1 million 241 thousand such
cases having taken place within the last 12 months»4
2

The names are, as could be expected, deceptive. The «swallow» technique involves binding a suspect’s hands and feet, then
applying, for example, electric shocks to the person’s genitals. In the case of slonik», the suspect has a gas mark placed over his
mouth so that he can hardly breathe. (translator’s note)
3
«Unlawful violence in internal affairs agencies: a sociological and historical – legal analysis». Kharkiv: Folio, 2005, p. 69 (in
Ukrainian) .
4
Ibid, p. 81.
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According to the sociologists’ estimates in absolute numbers throughout the year which preceded
the study, 355,293 individuals had suffered beatings and bodily injuries during a criminal investigation,
while in the same circumstances 93,498 people had been subjected to torture with the use of special
equipment, and 56,099 individuals had been beaten up by cellmates at the instigation of police officers.5
In response to the publication of the sociological study, a letter from the Department on work with
personnel of the MIA of Ukraine was placed on the website «Ukraina kriminalnaya». It asserts:
«In order to prevent violations by police officers of discipline and legality, the MIA of Ukraine has
begun introducing the standards for the activities of law enforcement agencies of developed countries in
Europe, particularly with regard to efficient protection of the legitimate rights and freedoms of each citizen.
Definitive here is the principle: «The police are with the people, the police are for the people!»
The first steps in this direction have already been taken by the MIA. For example, in order to improve
relations in the area of law enforcement activities, and to raise the level of authority of the police, as well
as to develop a tolerant attitude among police officers towards people from different parts of society, through
the assistance of the British Council and participation of UK teachers, training seminars have been run
for police officers under the title «Police work with marginalized groups of the population». In European
countries this is a normal form of work in preventing conflict over language, ethnic, cultural, worldview,
religious and gender differences.
With the Donetsk Law institute as basis, a Centre has been organized for inculcating psychological
training techniques. Specialists from the Centre train officers of law enforcement agencies according to the
program of training «Communication – Stress – Safety», which was drawn up with the benefit of experience
of training police officers in Germany.
The given training course is a new form of work with staff, aimed at increasing resistance to stress and
building physical and psychological resilience in situations of danger linked with work duties, as well as at
developing communication skills, constructive interaction between officers of agencies and subdivisions of
internal affairs and departmental educational institutions.
The top management of the MIA will continue to use all necessary measures to prevent violations of
legality in law enforcement agencies, and to eradicate instances of unlawful violence».
This letter has been one of the signs of change in the position taken on the problem of torture observed in recent times. State bodies which over many years refused to acknowledge that such a problem
existed, or tried to give the impression that incidents involving torture and ill-treatment were isolated
excesses of certain police officers, have finally recognized the systemic nature of this problem.
Such an indicator of positive change in the attitude of the MIA to the protection of human rights,
and in particular to the problem of torture within the police force was provided by the creation at the
end of 2005 of a Public Council under the auspices of the Ministry of Internal Affairs and of public
councils under regional departments of the Ministry on the observance of human rights. However it is
still too early to be able to speak of these councils having an impact on the policy and practice of the
Ministry, since the process of forming the makeup of regional councils is not yet complete, and the
Council under the Ministry itself is still at the stage of forming and preparing its approach.
Another step towards introducing public control over the work of the police was the extension of
an experiment with «mobile groups» to include all of Ukraine. The activities of these mobile groups
began in 2004 in three regions – the Kharkiv, Poltava and Sumy regions. Such mobile groups were
created through an Order of the MIA of Ukraine from 17 March 2004 on the basis of the National
University of Internal Affairs and also included representatives of human rights organizations. In order to ascertain the situation with regard to the observance of the rights of detained individuals, the
groups were given the right to visit district police stations, temporary holding facilities (ITT); and to
talk with people being held there. Despite certain restrictions in the activities of these mobile groups,
they proved effective in the three regions, and the visits provided a lot of information about the real
practices of the police. In July 2005 a new Order from the Minster was issued extending the activities
of such mobile groups to cover the entire territory of Ukraine. However this stage in the development
of mobile groups has created new problems which have to some extent reduced their effectiveness. It is
therefore not yet possible to say that the mobile groups have turned into a truly effective system.
.In September 2005 the optional Protocol to the UN Convention on Torture was signed with
this envisaging, among other things, the implementation of a national preventive mechanism aimed at
preventing torture and ill-treatment.
5

Ibid, p. 93.
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The above-mentioned moves all suggest that the political will is there as far as changes to the
attitude regarding the issue of torture are concerned, and the desire to change the situation for the
better.
In September 2005 Amnesty International published a report on the problem of torture in Ukraine.
The report expressed concern «that, despite promising words, allegations of torture and ill-treatment
in police detention persist and Amnesty International and local human rights organizations have continued to receive such allegations since the new government came to power in January 2005. If the
fundamental principles of the Council of Europe are to prevail in Ukraine, President Yushchenko’s
words will need to be matched with concrete actions. The police will need to be equipped and trained
so that they are not just «relentless pursuers of suspects» who frequently beat confessions out of people,
but «people who investigate in a neutral manner and are there to expose the truth».6
In October 2005 the European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment made one of its regular visits to Ukraine (its fifth, with the previous visits having taken place in 1998, 1999, 2000, 2002), however the Committee’s report has not yet been published.
Unfortunately, little has changed in the practice of using confessions in legal proceedings. The
Verkhovna Rada of Ukraine has not adopted any explanatory notes with regard to this. The practice of
using confessions not made voluntarily in criminal proceedings remains widespread. This is indirectly
demonstrated by the use of violence in the police force, since with significant change in the approach
of the courts, the number of such instances would be considerably reduced.
Particular court rulings which excluded confessions from the evidence have been quashed by
higher courts. For example, in May 2005 the Khmelnytsky City Court acquitted N. who was being
charged with having committed a serious crime. However one of the grounds for the acquittal was that
the court did not accept as evident the confession of the accused made during the pre-trial investigation. The verdict was appealed in the Khmelnytsky Regional Appeal Court. Before the beginning of
the appeal hearing, a program was shown on the television channel «Inter» aimed at arousing emotions
over the acquittal. It would be difficult to determine how much this program influenced the appeal
court however the acquittal was quashed, with the case being sent for a new court review, which is
presently continuing in the city court in Ternopil. A ruling which could make a significant contribution
to developing the approach of the courts to confessions not made voluntarily did thus not come into
effect. One awaits the resolution of this case in which the question of whether the confession was made
without duress is a central legal point.
The methods for checking whether or not a confession was made voluntarily in the court remain
primitive. The maximum which the defence can hope to achieve as response to a statement regarding
the involuntary nature of the confession made is an instruction to the prosecutor to check out the
statement, or at best for the case to be sent back for further examination. In the vast majority of cases
such a check ends in a refusal to launch a criminal investigation. Having received a resolution from the
prosecutor’s officer turning down an application to undertake a criminal investigation, or where appropriate, to suspend such a criminal investigation, the courts do not usually look further into statements
by the defendant alleging torture, or view these statements as an attempt to avoid punishment.
The belief remains common among judges that only a conviction against the individuals who applied torture gives the court the right to exclude from the evidence a confession extracted through the
use of this torture.
On the other hand, courts uphold 46-47% of the complaints lodged against the actions of the investigation agencies (in 2003 5,991 such complaints were considered by the courts, in 2004 – 7,494 and
in 2005 – 10,020, with the numbers in 2003 – 2,805, in 2004 – 3,495 and in 2005 – 4,616). Courts in
2003 issued 2,473 separate judgments regarding violations of the law in carrying out detective inquiry
or pre-trial criminal investigations, with 3,495 such judgments issued in 2004, and 1,512 in the first six
months of 2005. However it is not possible to establish how many judgments were issued as a result of
review of cases of torture or ill-treatment.
Act ¹ 2322-IV from 12 January 2005 introduced amendments to Article 127 of the Criminal
Code. These changed the definition of the crime set down in paragraph 1 of this article, with it now
reading: «torture, that is, the intentional infliction of severe physical pain and physical or mental suffering through beating, torment or other violent acts with the purpose of forcing the victim to commit
acts against his or her will, including extracting from him/her or another person information, evidence
6

Time for Action: Torture and ill-treatment in police detention, Amnesty International September 2005, AI Index:
EUR50/004/2005.
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or a confession, punishing him/her for deeds committed or which s/he is suspected of having committed, or intimidating him/her or other individuals». The article was also supplemented by paragraph 3
which defines as a special party «law enforcement officer» and paragraph 4 which categorizes causing
death as a result of the use of torture as an aggravated circumstance. Paragraph 3 envisages punishment
of from 10 to 15 years deprivation of liberty, paragraph 4 – from 12 to 15 years deprivation of liberty
or life imprisonment.
However, there are still certain gaps in the criminalization of torture.
Firstly Article 127 still retains «violent act» as part of the definition of «torture». This narrows the
sphere of application of the article in contrast to Article 1 of the UN Convention against Torture which
understands torture to be «any act by which severe pain or suffering … is intentionally inflicted».
Secondly, certain terms, for example, «to obtain a confession» or «to punish for actions», through
the formulation of the features of the crime to cover general subjects, lose their clear meaning.
Finally, Article 127 lacks one of the elements of «torture» mentioned in Article 1 of the UN
Convention against Torture, this being «for any reason based on discrimination of any kind».
Up till now there has been no mechanism created in Ukraine for the effective investigation into
allegations of torture. This makes it impossible in practice to feel the change in the attitude of the state
to resolving the problem of torture in the police force, declared in many statements by high-ranking
state officials. For this reason ill-treatment of suspects remains a routine element in the fight against
crime, and the police continue to be viewed by the population as a significant risk factor.
Human rights organizations, combining their efforts in the «Campaign against torture and cruel
treatment in Ukraine», for over two and a half years (from July 2003 to December 2005) monitored the
investigations into allegations of torture. Over this period the Campaign partners attempted to have
criminal investigations initiated into more than 50 cases.
The problems which a person encounters when making an allegation of torture remain to a large
extent the same as those outlined in the previous annual report, these being:
– bureaucratic red tape and artificial obstacles when launching an investigation, these being especially felt by those individuals who continue to be remanded in custody;
– the assumption that allegations of torture are not well-founded;
– an unjustifiably drawn-out procedure for court appeals against decisions to refused to initiate a
criminal investigation or against decisions to suspend a criminal investigation;
– the dismissive attitude of officials, in particular, judges before whom individuals detained are
brought, to allegations of violence against them, or to signs of such violence having been applied, and
the lack of adequate mechanisms for court intervention in the case of an allegation of violence at the
pre-trial stages of a criminal prosecution;
– the inadequate level of functional independence of the prosecutor’s office from the agency
whose officers are accused by the claimant of having used torture due to the need later to support the
prosecution in the case investigated by this agency;
– bureaucratic red tape in investigating allegations of torture which can mean that the investigation into some cases drags on for years;
– the lack of possibility for claimants to take part in their case due to the lack of clarity as to their
status until they are acknowledged victims, and the inadequate level of safeguards for the victim in the
criminal process;
– the lack of access to «their own» doctor, and current practice where doctors who work in institutions for holding detainees, or called out at the initiative of police officers, refuse to record bodily injuries or do this extremely inadequately, thus depriving the victim of torture of the proper evidence;.
– the lack of a system of independent forensic medical expert opinions and of access to an independent expert.
It should be noted that the position of the prosecutor’s office on investigations into torture is well
illustrated by the fact that in the overwhelming number of files of material on official checks carried
out by the relevant services of the MIA, the prosecutor’s office has refused to launch a criminal investigation.
One should add that the very fact of procrastination in launching a criminal investigation in most
cases deprives such investigations of any effectiveness and as a rule leads to their lack of success.
In its Judgment from 5 April 2005 on the Case of Afanasyev v. Ukraine, the European Court of
Human Rights found that there had been a violation of Article 13 of the Convention since «following
the applicant’s complaint, the State authorities conducted a perfunctory investigation and only ques-
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tioned the alleged offenders. They took the negation of the police officers at face-value and refused
to institute criminal proceedings against them, despite the applicant’s statements and his undisputed
bodily injuries. The criminal proceedings and the investigation into the applicant’s allegations commenced more than a year after the alleged events. The Court agrees with the applicant that the omissions at the initial stage of consideration of his complaint substantially affected the subsequent course
of the overall investigation. Many of the witnesses were only questioned after a significant lapse of
time (May-November 2001) and could not testify clearly about events in March 2000. The Court
further notes that on two occasions the domestic courts established that there had been serious omissions on the part of the authorities during the investigation: most of the witnesses were interrogated
only after a lengthy delay, whereas several others were not interrogated at all. In the Court’s opinion
those omissions, taken alone, provide a sufficient basis for the conclusion that the State authorities fell
short of their obligations under Article 13 of the Convention».7 One can hope that the Judgment of
the European Court on the Afanasyev case and other similar cases will in the future have an impact on
the practice of investigating allegations of torture. At present it remains extremely difficult to achieve
such an investigation.
Despite the fact that victims of torture are in a very vulnerable situation which deters many of them
from trying to uphold their rights, from time to time discussions arise in lawyers’ circles suggesting
that it might be worth applying certain sanctions against people who make insufficiently well-founded
allegations of torture. The opinion is expressed that such individuals should face criminal charges for
false reports of a crime, or pay damages in civil suits claiming defamation of honour and dignity.
An important court judgment was passed on this issue in 2005. It was based on the civil suit
brought by the Head of the Chernihiv City Police Department Eduard Alyokhin against Mykhailo
Koval, whose case was mentioned in «Human Rights in Ukraine – 2004». The suit concerned statements made by Mykhailo Koval regarding violence used against him and the drawn-out investigation of
the case involving this. Since Koval’s case had received huge publicity, these remarks were broadcast by
a number of channels. The Court, referring to Article 1 of the UN Convention against Torture, ruled
that the respondent had sufficient grounds for considering himself to be a victim of torture. The Court
also referred to case law of the European Court of Human Rights regarding freedom of expression. The
Court’s judgment rejected the civil suit.
The issue of observing international norms prohibiting the return of an individual to a country
where he or she could face torture or cruel treatment gained certain prominence.
Decisions regarding extradition are within the exclusive jurisdiction of the Prosecutor General of
Ukraine who resolves such issues without any procedure. The law does not even stipulate the duty to
inform the individual whose extradition is demanded by another state of the decision taken and the
grounds for the decision.
The individual does not have the right to appeal the decision on his or her extradition to the court.
Furthermore in Ukraine there is no court procedure for resolving issues involving extradition which
would make it possible to protect the right of the individuals facing extradition enshrined in Article 3
of the European Convention on Human Rights and Article 4 of the UN Convention against Torture.
Attempts in certain cases to appeal decisions on extradition of the Prosecutor General have proved
futile since even in cases where a district court decided in favour of the claimant, the rulings were
quashed by an appeal court.
In one of these judgments, the Appeal Court in Kyiv stated, referring to the Resolution of the
Plenary Session of the Verkhovna Rada of Ukraine from 8 October 2004 that «the issue of extraditing
offenders lies within the exclusive jurisdiction of the Prosecutor General of Ukraine. In accordance
with current international, as well as Ukrainian domestic legislation on extradition, the courts have the
right (and are obliged) to consider only submissions from the Prosecutor General of Ukraine and the
prosecutor’s offices so authorized by the former on issuing a detention order (temporary arrest, repeat
arrest, remand in custody) of the offenders in order to ensure their extradition».
The decisions on extradition of the Prosecutor General were thus, through court case law, excluded from judicial control. Usually in taking such decisions, the Prosecutor General does not consider
those factors which, based on the demands of Article 3 of the European Convention on Human Rights
could constitute grounds for turning down a request for extradition.
7

Judgment of the European Court of Human Rights in the Case of Afanasyev v. Ukraine, 5 April 2005.
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The most glaring example of the lack of court procedure providing the necessary guarantees for an
individual, as well as the lack of conformity of court practice with standards of protection from torture
and ill-treatment within the context of extradition or department was seen in the case of the deportation to Uzbekistan of 10 Uzbek nationals who were seeking asylum in Ukraine. The hasty and brazen
extradition, rather ineptly masked as deportation, demonstrated the lack of clear understanding among
high-ranking officials of universally recognized principles of international law.

RECOMMENDATIONS
1 to ratify the Optional Protocol to the UN Convention against Torture and to set about creating
the national preventive mechanisms envisaged by the Protocol;
2 to adopt at legislative level a concept for creating a system of prevention and protection from
torture and ill-treatment, as well as an action plan, based on the said concept, with clearly defined
directions and stages of activity;
3 to bring the elements specified of the crime of «torture» into line with Article 1 of the UN
Convention against Torture;
4 to institute the gathering of statistical data in courts and law enforcement agencies on crimes
which contain elements of «torture» in the understanding of Article 1 of the UN Convention against
Torture;
5 to make it impossible to apply amnesty and parole for people who have committed actions,
which have elements of «torture» in the meaning of Article 1 of the UN Convention against Torture;
6 to promote the creation of effective mechanisms of public control over investigations into allegations of torture and ill-treatment;
7 to provide by legislative means for the activities of non-state experts and expert bureaux;
8 to ensure access by victims to medical documents which are of importance in proving torture
or ill-treatment;
9 to assign the same validity as evidence to conclusions provided by independent medical and
other experts, who conduct studies at the request of the alleged victim of torture or their legal representative, as that of conclusions made by experts assigned by an investigator or court;
10 to provide individuals who initiate an investigation or other legal procedure regarding allegations of torture or ill-treatment access to free legal aid should they be unable to pay for the services of
a lawyer;
11 to provide provisions in Ukrainian legislation on the inadmissibility of any testimony of the
accused (suspect) received at the pre-trial stage of the criminal investigation;
12 to provide the appropriate guidelines to prosecutor’s offices and judges for using measures to
ensure the safety of individuals who have made an allegation of torture, in particular, if such an individual is held in custody, then to move him or her to another remand centre;
13 to eliminate the practice whereby judges «extend detention» of suspects held in police custody,
or, at least, to introduce necessary amendments in order to transfer people whose detention is extended
by a judge to a pre-trial detention centre, and not leave them held in police custody;
14 to introduce into legislation the right of access and the appropriate procedure for gaining access to an independent doctor and independent expert of the person detained’s own choosing, especially for persons, who are held in custody;
15 to review provisions of current legislation in order to provide the right to legal representation to
people who make allegations of torture, regardless of whether or not criminal proceedings are initiated;
16 to provide clear guidelines to prosecutor’s offices and judges concerning immediate consideration of claims and complaints related to investigations into torture.;
17 to give individuals facing deportation to another country the right to court review of an appeal
against the relevant decision of executive bodies, and appropriate court procedure capable of investigating the circumstances which could significantly influence the decision on deporting (extraditing) the
individual to the other state.
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There was little change in 2005 as regards the protection of liberty. One of the few positive changes
concerned legislation on compensation for unlawful detention and remand in custody with the adoption on 1 December 2005 of the Law of Ukraine «On introducing amendments to some legislative
acts of Ukraine on compensation for damage caused to a citizen by the unlawful actions of bodies of
detective inquiry, pre-trial investigation2, the prosecutor and the court». The law supplements existing
provisions in this area.
A new point was added to Article 2 of the Law «On introducing amendments to some legislative
acts of Ukraine on compensation for damage caused to a citizen by the unlawful actions of bodies of
detective inquiry, pre-trial investigation, the prosecutor and the court» stating:
«1-1) the establishment in the court’s conviction or other court ruling (aside from a judgment or
resolution of the court to send the case back for additional investigation, or for a new court consideration) of wrongful charges having been laid, of the unlawful detention and remand in custody, the
unlawful carrying out in the course of the criminal investigation or court consideration of a criminal
case of a search, confiscation, the unlawful arrest of property, the unlawful removal from work (from
ones post), as well as other procedural actions which limit or violate the rights and freedoms of citizens,
that investigative operation activities were wrongfully carried out.»
This point broadens the circle of people who are able to receive compensation. However the law,
as before, does not grant the right of compensation to individuals who were unlawfully detained (in the
sense of so-called «criminal-procedure» and «administrative» detentions).
Remand in custody throughout the pre-trial and trial stages of the criminal process remain unjustifiably common, and no steps can be seen towards forming state policy aimed at changing this situation
and applying in practice alternative methods of safeguarding the objectives of the legal proceedings.
In 2005 wide coverage in the mass media of the arrests of well-known political figures (Boris
Kolesnikov, Yevhen Kushnaryov) prompted high-ranking state officials to express their views regarding the legality of such arrests. As a result, in the opinions expressed the conclusions presented in last
year’s annual report were confirmed regarding the existence of entrenched practice of law enforcement
agencies when it comes to detention. The key features of this practice are found in the following:
– the illusory nature of the limitation set down in Article 29 § 3 of the Constitution which permits detention without a court sanction solely in the event of «an urgent necessity to prevent or stop
a crime»;
– the unjustified extension of the grounds for detention listed in Article 106 of the Criminal
Procedure Code (CPC) which in practice makes the single reason for detention being «the needs of
the criminal investigation»;
– the lack of criteria for defining well-founded suspicions and the lack of preliminary court checks
as to the well-founded nature of such suspicions;.
Due to this state of affairs law enforcement agencies retain virtually unlimited powers to detain
people and can use them as an effective instrument for the criminal investigation. This leads to an
unwarrantedly high incidence of detentions.
According to information from the Ministry of Internal Affairs (MIA), investigation units of
Ukraine’s law enforcement agencies in 2003 detained 68,960 individuals on suspicion of having committed a crime. In 2004, the figure was 58,462 and in 2005 – 54,300 (in 6 months of 2005 – 28,628 individuals). In 2003 the prosecutor did not support applications for remand in custody as the preventive
measure in relation to 9,762 individuals; in 2004 in relation to 3,397 individuals, while in the first six
1 Prepared by Arkadiy Bushchenko, lawyer and legal expert for the Kharkiv Human Rights Protection Group.
2 There are two separate units in Ukraine – one «diznannya» here called detective inquiry is responsible for determining whether or not a crime has been committed and for identifying suspects, while the pre-trial or criminal investigation unit [slidstvo] is
involved later, once charges have been laid, in gathering evidence, etc, for the court appearance. (translator’s note)
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months of 2005 applications to remand in custody 1,688 individuals were turned down. Criminal cases
for knowingly unlawful detention, bringing before a court or arrest (Article 371 of the Criminal Code
of Ukraine) were launched against 12 people in 2003, 9 in 2004, while in the first 6 months of 2005
5 such cases were initiated. However, in 2003 and 2004 in the case of convictions which had already
come into effect, not one person was convicted under Article 371, while in the first half of 2005 there
were three convictions. In 2005 the MIA received 63,761 letters regarding unlawful actions or inaction
by police officers, of which 9,720 were found to be justified. As the result of court investigations, 1,027
faced disciplinary proceedings for unlawful actions or inaction. However it is not possible to identify
the number of cases when disciplinary proceedings were due to unlawful detention.
The Human Rights Ombudsperson during an interview on 15 July 2005 stated that each year
around a million individuals are subjected to this kind of unlawful detention or arrest, with the same
flagrant violations of human rights and freedoms. In this sense, the «Kolesnikov case» was, in the
Human Rights Ombudsperson’s opinion, a classic example.
Moreover, the practice remains widespread of unregistered detention, when a person is taken by
force to an investigative body, however the detention is not formally registered, and the detained person remains in the control of the police without any of the guarantees inherent in the status of a person
detained. Observations suggest that such practice has become even more common since the entry into
force of the Law from 12 January 2005 which establishes much stricter time restrictions on the period
a detained person may be held by the police.
Such unregistered detention is not treated by the court and prosecutor’s bodies as deprivation of
liberty and therefore people who have become the victims of similar detentions are virtually without
legal defence.
For example, T. was detained from 3 p.m. on 10 September until 1 a.m. on 11 September 2004 in
the Holosiyivsky District Police Station. The fact that this detention occurred was not denied by the
authorities. The Prosecutor’s office of the Holosiyivsky District in Kyiv, for instance, states in its letter from 24 March 2005 that «the claimant was on 10.09.04 at around 18.00 taken to the Holosiyivsky
District Police Station in Kyiv for questioning, and was released at 21.00». However the prosecutor’s
office refused to view her forced stay in the police station as being a violation of her right to liberty,
referring to the fact that no protocol of her detention had been drawn up.
This problem is closely linked to the problem of lack of clarity regarding the beginning of detention. As before, the beginning of «criminal-procedure» detention is considered to be the moment of
making up a protocol of detention, the establishment of which depends entirely on the discretion of
the official running the investigation.
Such a state of affairs to a large extent weakens the guarantees of detainees’ rights formally envisaged by legislation, since even in theory these guarantees come into force only after several hours, and
sometimes even days have elapsed since the person came under the control of the law enforcement
agency. Until such time as a formal decision is taken regarding detention, the suspect is not considered
to be detained, and his or her status during the effective detention in the custody of law enforcement
agencies remains undefined until an official (a detective inquiry or investigator) makes up a protocol
of detention.
Thus, for example, B. was detained by police officers of the Kominternivsky District Police
Station in Kharkiv on 18 July 2005 at 11 o’clock in the morning. However the protocol of detention
was only drawn up in the evening of 19 July 2005, following the intervention by officers of the district
prosecutor’s office.
Order ¹ 300/73 of the MIA of Ukraine and the State Department of Ukraine for the Execution
of Punishments from 23.04.2001 «On observance of the law when detaining persons suspected of an offence, the choice of pre-trial detention as a preventive measure and observance of the statutory periods
for detention and custody during pre-trial investigations» remains in force to this day. Point 2.5 of this
Order classifies the release of individuals from temporary holding facilities (ITT) due to suspicion that
the person had committed a crime having proved unfounded as a violation of legality. This provision
is encouraging police officers to use «shadow» detention.
The time limit on detention without a court order, permitted under Article 29 of the Constitution,
i.e. 72 hours, just as before remains the usual period for detaining a person in custody without the
sanction of a court. The police use this period to obtain evidence confirming their suspicions that the
person detained has committed a crime. Unfortunately, court practice supports the belief held by law
enforcement officers that detention may be undertaken without sufficient facts providing reasonable
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grounds for suspicion, but within 72 hours the police need to find such proof in order to justify their
application to remand the person in custody.
Furthermore, the norm of Article 185-2 § 4 of the CPC remains in force, this allowing for detention exceeding the period of time permitted under Article 29 of the Constitution.
The provision is also retained which enables a judge to extend the period of detention for a period
up to 10 days, and on application from the detainee up to 15 days. It cannot be denied that judges
apply this measure so that the police can obtain additional evidence of the person’s being implicated
in a crime, if the evidence provided by the prosecution is insufficient for making a decision regarding
the person’s being remanded in custody.
The practice remains common of using administrative arrest for the purposes of the criminal
investigation. In such cases a suspect is detained for a period of up to 3 days under Article 263 of
Ukraine’s Code of Administrative Offences (CAO), then when this period expires, is detained again,
this time under Article 115 of the CPC. It is also quite common for employees of law enforcement
agencies, after the court has refused to allow an application for remand in custody and has freed the
detainee to immediately detain the person on «new suspicion». It is perfectly clear that the increased
use of this ploy by law enforcement bodies is the result of the imposition of court control within the
criminal process. However due to an unsystematic approach to legal regulation, amendments were not
introduced to legislation which would make it impossible for the law enforcement agencies to evade
court control.
There continues to be lack of clarity as to the fundamental basis of detention in connection with
the investigation into an administrative offence. A provision remains in the Code of Administrative
Offences which allows for detention without a court order. Law enforcement agencies retain considerable authority to hold those suspected of having committed an administrative offence for a fairly
prolonged period. Article 263 of the CAO states that «individuals who have infringed regulations
concerning the use of narcotics or psychotropic substances» can be detained «for a period of up to 10
days with the sanction of the prosecutor’s office, if the offender does not have documents proving his
or her identity.»
It is common to detain and hold in custody vagrants on the basis of Article 11 of the Law «On
the police». For such detention, the law, as before, requires no warrant. Through the lack of clarity in
legislation with regard to the term «vagrant», many people are held in centres for the reception and
distribution of vagrants purely on the grounds that they could not, when asked by a police officer, produce documents confirming their identity. According to MIA figures, throughout 2003 23.6 thousand
people were held on suspicion of vagrancy and begging, in 2004 – 32.2 thousand, while in 2005 there
were 17.2 thousand such people. On average around 17% of them had been held more than once.
The shortcomings with regard to detention for the purpose of extradition, as well as detention of
foreign nationals, discussed in the Report «Human Rights in Ukraine – 2004» still remain.
There is still a major problem with conditions in temporary holding facilities or ITT [acronym
from the Ukrainian]. According to the MIA, 127 out of a total of 501 ITT need repairs which would
cost 25 million UH. The spending allocated from the State Budget for food for detainees and people
remanded in custody amounted to 12 million 769 thousand UH in 2003, 33 million, 782 thousand UH
in 2004, and 30 million UH in 2005. This funding is not, however, always spent as intended. Each day
around 7,000 people detained are held in ITT. One of the old problems which is yet to be resolved is
the high prevalence of tuberculosis in ITT. The MIA inform that pre-trial detention centres (SIZO)
of the State Department for the Execution of Punishments have, in violation of Ukrainian legislation,
been refusing to accept individuals with tuberculosis from internal affairs agencies who have been
remanded in custody. During 2005 there were 2,434 detained or remanded individuals suffering from
tuberculosis held in ITT, of whom 650 had an open form of the disease. In addition, 719 individuals
were being treated in civil anti-tuberculosis units. Each day there are some 100 – 150 people suffering from tuberculosis being held in ITT, as well as over 100 others with the illness who are treated in
municipal anti-tuberculosis institutions under police guard.
When courts are deciding whether to remand a person in custody or release him or her pending
trial, the presumption in favour of remand in custody has considerable impact. If the individual is accused of having committed a crime for which the punishment is over 3 years deprivation of liberty,
then only factors linked with an individual’s poor state of health or other exceptional circumstances
decide in favour of release pending trial. Sometimes in fact even poor state of health is not deemed
good enough reason for such a release.
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For example, M., aged 65, who is accused of having committed crimes for personal gain, was
remanded in custody by court ruling. During the remand period, her state of health significantly worsened, and in addition, she received injuries which, according to the court medical expert, «placed her
life in jeopardy». She was in hospital on several occasions in connection with her state of health and
injuries. The judge, nonetheless, , in his ruling extending the period of remand to 4 months stated that
he saw no circumstances which prevented M being held in remand. M. was finally released by a judgment of the investigation officer on 12 January 2006.
It should be noted that M. had not been released earlier because the investigator did not know
about the amendments introduced on 20 January 2005 to Article 165 of the Criminal Procedure Code,
which gave the investigator the authority to independently change the preventive measure.
In the event of the termination of a criminal case, the expiry of the time period of remand
in custody, if this period is not extended in accordance with legally established procedure,
and in other cases, the release from custody of a person during the pre-trial investigation is
carried out on the basis of an order from the detective inquiry unit, or investigator in charge
of the case, or by a prosecutor, provided that they immediately inform the court which chose
this preventive measure. Release from custody in criminal cases, which are already in
court, is undertaken only by a decision of the court or judge.

There was no change with regard to access of individuals remanded in custody to the courts, since
legislation continues to lack any concept of periodic review of the grounds for remand in custody.
Limitations on the right of an individual remanded in custody to review of the lawfulness of his/her
deprivation of liberty run’s counter to Ukraine’s Constitution and its international commitments. The
procedure established by legislation allows for an individual to be held in custody without court review
of the lawfulness of such a preventive measure for up to 9 months.
Legislation still fails to guarantee fundamental procedural rights of the accused (suspect) during
a court review of the question of remand in custody or release pending trial enabling him or her to
defend, his/her right to remand at liberty. The general condition of the system of legal aid in Ukraine
deprives many of the possibility of receiving qualified legal assistance.
The review carried out in accordance with Articles 165-2 and 165-3 of the CPC does not ensure
«equality of arms» of the prosecuting and detained parties. The rights of the detained person, guaranteed by Article 5 of the European Convention on Human Rights, namely the right to know the arguments of the other side, the right to see all material which the other party’s arguments are based on, the
right to adequate time to prepare their position and the right of response to any additional arguments
presented during the court proceedings, are not ensured.
Legislation, as earlier, establishes a time limit for remand in custody only for the pre-trial investigation, not for the stage of court review. Therefore the duration period of the trial directly affects the
overall duration of remand in custody.
No progress has been seen in approach to the use of alternatives to remand in custody, such as
release on bail. The amount of bail continues to depend on the possible amount of damages sought by
the victim, which additionally gravitates against the choice of this preventive measure. Furthermore,
legislation does not provide clear norms on resolving the question of bail.
The lack of clear procedure for applying bail makes it especially difficult to choose non-monetary
bail. The courts remain reluctant to accept non-monetary forms of bail. Another contributing factor
is the instruction of the Plenary session of the Verkhovna Rada in Resolution ¹ 6 from 26.03.1999
(Point 5): «Property should be characterized by sufficient quality and legal status to ensure that the
enforcement of a court ruling depriving the accused, suspect, defendant or person on bail of the right
of ownership to the said property shall not create any difficulties.»

RECOMMENDATIONS
• to introduce amendments to legislation which would make detention without court sanction the
exception, this being in compliance with the restrictions provided for by Article 29 § 3 of the Constitution;
• to bring the time limit for bringing a person before the court, set down in Article 106 of the
CPC, into line with Article 29 of the Constitution, taking into account the time necessary for the court
review and ruling;
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• to define the starting point for detention on suspicion of committing a crime or an administrative
offence based on the actual circumstances of the case, not on the decision of a law enforcement officer;
• to define in law separate criteria of legality for detention and remand in custody and annul
provisions in point 2.5 of the Joint Order by Ukraine’s Ministry of Internal Affairs and the State
Department of Ukraine for the Execution of Punishments No. 300/73 of 23 April 2001, which consider a detainee’s release when the suspicion is not confirmed or when the term of detention has expired
as a breach of the law, and other similar instructions;
• to include in the subject matter of detention hearings circumstances, which address reasons for
arrest without warrant, including the following:
– grounds for the suspicion or charge, in connection with which the prosecution demands that
the suspect (accused) be detained;
– grounds for the period in which a person is held in custody by a law enforcement agency prior
to being brought before a judge.
• to establish a clear presumption in favour of a person’s release and provide that the onus of
providing proof of grounds for detention be shifted to the prosecution;
• to introduce provisions, which would exclude remand in custody or its extension on the basis
of purely hypothetical assumptions;
• to formulate the risks in connection with which detention is allowed in such a way as to exclude
remand in custody depending on the position of accused and tactics employed by the defence;
• to introduce provisions which would exclude the practice of detaining a person after his/her
release by a judge on the basis of «concealed» accusations;
• to exclude from legislation the institution of «detention extension» by a judge, or, at least, introduce necessary amendments to the legislation, in order to exclude the practice of returning a person
to a police unit after a detention hearing;
• to introduce amendments into Article 165-2 § 4 of the CPC, in order to exclude detention without court control for longer than the period established by Article 29 § 3 of the Ukraine’s Constitution;
• to entitle people remanded in custody to seek periodic review of the lawfulness of their detention;
• to establish clear and detailed procedural rules for court review of whether to remand a person
in custody or release him or her pending trial, in particular ensuring the following;
– mandatory participation of the person, who is deprived of liberty, in any detention hearing
where the question of his or her remand in custody or release pending trial is being considered;
– the accused and his/her lawyer must be provided with a copy of the investigator’s (prosecutor’s) request for his/her remand in custody or extension of custody
– the remanded person and his/her lawyer must be given the right to study the materials, which
justify the request for his/her remand in custody or extension of custody
• to prepare procedure, which would encourage the use of bail instead of detention;
• to define more clearly the judge’s scope of powers concerning remand in custody, in particular,
to establish clearer criteria for exceptional cases, when a judge can go beyond the margin of his/her
general authority;
• to shorten the maximum term of detention during pre-trial investigation;
• to introduce into legislation a maximum term of detention during court hearings;
• to bring the rules of administrative detention into conformity with the requirements of
Article 29 of the Constitution;
• to introduce amendments into the legislation which would exclude the use of administrative
detention for the purpose of criminal investigation, for example, by providing mandatory release of a
person suspected of having committed an administrative offence pending a trial into the case;
• to introduce amendments into Ukraine’s Code on Administrative Offences (in particular, into
Article 263 of CAO) and other legislative acts, which would exclude police custody of a person without
a court order for over 72 hours;
• to provide procedure for court hearings concerning the detention of vagrants and people begging, or, at least, enable them to appeal against such detention and provide rules for such procedure;
• to ensure that detention and subsequent remand in custody of a person pending extradition
is enforced exclusively on the basis of a court decision, as well as the right of a person remanded in
custody pending extradition to periodic review of the detention
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IV. THE RIGHT TO PRIVACY1
The right to privacy is guaranteed by the Constitution of Ukraine. Territorial privacy (inviolability
of dwelling place) is, for example, protected by Article 30, while Article 31 concentrates on privacy of
communications (privacy of mail, telephone conversations, telegraph and other correspondence) and
Article 32 – on privacy of information. («No one shall be subject to interference in his or her personal
and family life, except in cases envisaged by the Constitution of Ukraine. The collection, storage, use
and dissemination of confidential information about a person without his or her consent shall not be
permitted …»). In addition, Article 28 guarantees certain aspects of physical privacy («No person shall
be subjected to medical, scientific or other experiments without his or her free consent.»)
Ukraine has been a signatory to the European Convention for the Protection of Human Rights
and Fundamental Freedoms since 1997, making the Convention part of its domestic legislation, including Article 8 which envisages additional protection of privacy.
Constitutional norms formulating a comprehensive list of grounds for intruding into privacy and
the conditions for such invasions have not been sufficiently developed in laws and subordinate legislation. The rather unclear formulation, or indeed lack of regularization of permissible grounds for restricting the right to privacy, the extent and means of the intrusion, remain the most unresolved issues
in legislative regulation of privacy law with this leading in practice to countless violations.
Liability for violations of the right to privacy is allowed for in criminal law, as well as in civil and
administrative legislation.

COMMUNICATIONS PRIVACY
Most violations are connected with communications privacy. Legislation does not set down clear
grounds for allowing the interception of information from communications channels (tapping of telephones, mobile telephones, email interception, monitoring a person’s Internet movements). It also
fails to establish clear time limits for such interception, the circumstances under which information
received must be destroyed, or rules as to how it can be used. The guarantees of compliance with the
law in carrying out such interceptions of information are clearly inadequate. As a result of this, nobody
is able to control the number of permits issued or the need for the wiretapping, while individuals who
have been subjected to surveillance through these means are not aware of it and can therefore not lodge
complaints in the courts or use other means of protecting their right to privacy.2
In 2004 political surveillance in Ukraine took on massive proportions and the issue became public.
Those subjected to such surveillance included State Deputies (MPs), presidential candidates and the
heads of state executive bodies.
On 10 August in the Crimea, some State Deputies accompanying the presidential candidate,
Viktor Yushchenko noticed a car shadowing that of Yushchenko’s. A man was detained, and when
the police arrived, they found special microphones and tapping decisions, as well as camera and video
equipment. In the car used there was material pertaining to Yushchenko’s surveillance, as well as various kinds of espionage equipment, 12 different car number plates and an official document from the
Ministry of Internal Affairs authorizing the surveillance and checking. Other documents found in the
same car referred to another presidential candidate, Natalya Vitrenko.
Law enforcement agencies were actively engaged in the presidential election campaign on the side
of the then Prime Minister Viktor Yanukovych. Such agencies collected personal information on civic
activists and carried out mass detentions without any grounds at all.3
1

Prepared by Roman Romanov, Director of the Project «Rule of Law», the International «Renaissance» Foundation
«Human rights in Ukraine – 2004. Human Rights Organizations’ Report». – Kharkiv: Folio, 2005, Chapter 6. The Report is
available on the Internet in both Ukrainian and English at: www.helsinki.org.ua.
3
The author is in possession of copies of the relevant internal reports
2
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During 2004 there was widespread recording of different politicians’ telephone conversations.
A recorded conversation became public, for example, involving the State Deputy David Zhvanya (in
connection with the temporary disappearance of the Russian politician Ivan Rybkin), as well as those
of the Georgian President, Mikhail Saakashvili (a conversation in a restaurant during a visit to Ukraine
where he allegedly called Yushchenko an idiot), of the head of the election campaign of the pro-regime presidential candidate Yury Levenets – Serhiy Kluyev and of Oleh Tsaryov with the Head of the
Presidential Administration Victor Medvedchuk and the Head of the Central Election Commission,
Serhiy Kivalov (on rigging the election results).4
On 17 February 2005 the then Head of the Security Service of Ukraine (SBU), Oleksandr
Turchynov announced that a criminal investigation had been initiated into the illegal wiretapping of
telephone conversations between the leaders of the (then) opposition, Viktor Yushchenko and Yulia
Tymoshenko.
The criminal investigation was initiated under Article 369 § 2 of the Criminal Code of Ukraine
«Unlawful use of technical surveillance devices». According to the Head of the SBU, wiretapping of
opposition politicians was carried out illegally and on a wide scale, with the decisions to allow such
surveillance being taken at the highest level. Documents were presented to the court in order to obtain
a warrant for the tapping of an individual in conflict with the law, and the court sanctioned such activity. However the documents submitted showed telephone numbers of other individuals which made it
possible to tap anyone’s phones.
Oleksandr Turchynov stated that in Ukraine the necessary equipment for wiretapping is held by
various state agencies, including the Ministry of Internal Affairs, the State Border Guard Service, the
Tax Police of the State Tax Administration, the State Department for the Execution of Sentneces and
intelligence agencies.5
On 9 April 2005 the Speaker of the Verkhovna Rada, Volodymyr Lytvyn stated that he was
ready to provide proof that he had been subjected to surveillance and that his conversations had been
tapped. He claimed that after the end of the elections, he had received confirmation that he had been
watched, and that the individuals who had carried this aim were continuing to hold the same positions6 Volodymyr Lytvyn said that under the new regime as well there had been surveillance, with people,
names, ID document numbers and car plate numbers being recorded.
A scandal which attracted worldwide attention was that over taped conversations in the office of the
former President of Ukraine, Leonid Kuchma. The cassettes which were kept by a former Presidential
guard, Mykola Melnychenko, hold information suggesting the possible involvement of the heads of the
nation in serious crimes, but they are also information which can constitute a state secret. The tapping of
the President’s office was carried out illegally however the information recorded could provide important
information enabling the crime to be solved. Arguments are still raging among politicians in Ukraine
as to whether the whole archive of recordings made by Mykola Melnychenko should be made public.
In March 2006 representatives of the electoral bloc «Nasha Ukraina» [«Our Ukraine»] – Roman
Zvarych, Roman Besmertny and Petro Poroshenko – publicly stated that the former Head of the
Security Service of Ukraine, Oleksandr Turchynov, had used his official position to monitor telephone
conversations involving officials from state executive bodies. In particular, Roman Besmertny claimed,
transcripts had been circulated of telephone conversations he had held. He added that inter-state negotiations had also been tapped. Oleksandr Turchynov rejected any suggestion that illegal wiretapping of
politicians and high-ranking state officials had been carried out. However the SBU publicly confirmed
that there had been incidents involving illegal wiretapping, and that Ukraine’s Prosecutor General had
launched a criminal investigation in connection with this.
It should be noted that in NOT ONE case involving violations of privacy has anyone been
punished, at least as far as incidents known to the public are concerned. Moreover, according to official statistics from the State Court Administration, in 2005 under Article 159 of the Criminal Code
«Unlawful use of special technical devices for the illicit obtaining of information» not one person
was convicted. Nor have there been any convictions over the last three years under Article 163 of the
Criminal Code «Violation of confidentiality of correspondence, telephone conversations, telegraphic
and other correspondence transmitted by communications channels or via a computer». One person
4

A detailed list of such cases for 2004 can be found in the section on the right to privacy in «Human rights in Ukraine – 2004.
Human Rights Organizations’ Report». – Kharkiv: Folio, 2005 (p. 102),
5
The information can be found at http://news.qs.kiev.ua/n/n3792.htm (in Ukrainian)
6
The Internet publication «Podrobnosti» [«Details»] http://www.podrobnosti.ua/power/security/2005/04/12/203781.html
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was convicted in 2004 for infringing the inviolability of an individual’s private life (Article 182 of the
CC), however in 2003 and 2005 there were no convictions. All these statistics point to a lack of adequate protection of privacy.
Exact figures for the extent of wiretapping carried out in Ukraine are not available as official statistics are not provided by the authorities. However it did become known that in 2002 the courts had
issued over 40,000 warrants for wiretapping. It was also officially confirmed that in 2003 the Appeal
Court of the smallest region in Ukraine, the Chernivtsi region, had issued 823 warrants for the interception of information from communications channels7. According to information from the Prosecutor
General’s Office, the number of such warrants by September 2005 was in excess of 11 thousand, with
the results of the wiretapping having been used in only 40 cases.8
In view of the increasing number of cases of wiretapping and surveillance of politicians and businesspeople, on 21 July 2005 the Ukrainian Helsinki Human Rights Union (UHHRU) circulated an
open letter addressed to the President of Ukraine, the Speaker of the Verkhovna Rada of Ukraine, the
Prime Minister and the Head of the Security Service of Ukraine. Some of the recipients responded
saying that they understood our concern, but that the measures proposed would run counter to the
Law on Investigative Operations and would make such operations impossible. Then a little later, a
new version of the «List of Items of information which constitute state secrets» [LIISS] appeared with
Point 4.4.8 which classifies statistical information about investigative operations. In our opinion this
was done in order to conceal the real extent of secret surveillance and to avoid any consideration of
the question of the effectiveness of such activities. All formal requests for information regarding the
number of warrants for the interception of information from communications channels were turned
down with reference given to this specific point of the LIISS
It would seem to be logical to ask why the demands established back in the 1970s by the European
Court of Human Rights which have become axiomatic for western democracies should be impossible
for the Ukrainian authorities.
Independent control must be introduced over interception of information
from communications channels (including wiretapping) by state executive bodies9
Over the last six months in Ukraine there have been regular scandals over cases involving the interception of information from communications channels (tapping of phones and
mobile phones, reading of electronic mail and Internet communications, etc) of well-known
figures. Hardly a week goes by without news of the illegal tapping of high-ranking state officials. It should be remembered that the interception of information from communications
channels as a part of investigative operations work may only be used in cases involving
serious and particularly serious crimes.
A considerable amount of the information coming to light concerns the past, in particular
events preceding the election of the new President of the country. However, we are convinced that no success in this area can be achieved by merely changing the people occupying certain positions, and not changing the system of surveillance in the country to ensure
that an end is put to the illegal tapping of businesspeople, political and public figures.
Systematic change is needed in the area of investigative operation work. In the first instance chances need to be made to Ukrainian legislation. Following the practice of the
European Court of Human Rights and positive experience of European democracies, the
following amendments are needed:
Interception of information from communications channels (including wiretapping) should
be an exceptional measure (in the last years around 40 thousand warrants for such interceptions were issued which is approximately 40 times more than in the USA. The material
received, furthermore, was very seldom cited as evidence in court).
Interception of information from communications channels should be carried out over a
limited time period which should be stipulated in the court warrant (at the present time, no
maximum time frame is defined by law, which means that a person may be subjected to
surveillance indefinitely).
7
8
9

Yevhen Zakharov: «Investigative activities and privacy of means of communication», available in English at: www.khpg.org.ua.
Prava Ludyny [Human Rights], No. 28, 1-15 October 2005.
Statement of the UHHRU from 21 July 2005. Available in Ukrainian at: : http://www.helsinki.org.ua/index.php?id=1129291524
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The law enforcement agency carrying out the interception activities must within 10 days of
the conclusion of such surveillance notify the individual who was watched so that the latter
may lodge a complaint about these activities in court (at present, the majority of people
never find out that their communications were intercepted or that they were under surveillance, this being a violation of their right to privacy).
There needs to be Independent control over the implementing of electronic surveillance
by the Human Rights Ombudsperson or by another state executive body which is not connected with law enforcement agencies.
An annual report by law enforcement agencies is needed with details on the use of measures involving investigative operations which infringe human rights (interception of information from communications channels, secret searches). The overall number of warrants
issued must be provided, with the information ordered in terms of the grounds provided and
an analysis made of the efficacy of such measures.
Unless these legislative changes are implemented, we believe that the unwarranted surveillance over citizens will continue. This at any rate has been the experience of democratic
countries which resolved this important issue many years ago.
This issue would be resolved to a large degree by the adoption of the Draft Law
№ 4042-1 from 2 June 2005 «On the interception of telecommunications» (tabled by
Ukrainian State Deputies V. Lebedivsky, O. Yediny, O. Klympushch and A. Shkil). Its
adoption is, however, being actively obstructed by law enforcement agencies, in particular, the SBU. Amendments are, moreover, required to the Criminal Procedure Code
of Ukraine, the Law of Ukraine «On Investigative operations» and a number of other
laws. Up till now there has not been the political will to effect such changes. One would
have thought that when all parties in the political process are becoming victims of
unwarranted rveillance of their communications (via tapping of telephone and mobile
telephone conversation, reading of emails, etc), they would see the need to stop such
shameful practice.
Only the creation of a system of independent control over wiretapping and other forms of
electronic surveillance will enable Ukraine to free itself of such appalling interference in the
private lives of citizens and illegal monitoring of the communications of businesspeople,
public and political figures.

Ex-Head of the Council of National Security and Defence of Ukraine, Petro Poroshenko in an
interview to the newspaper «Sevodnya» [«Today»] in October 2005 directly used the arguments given
by human rights activists:
«The SBU internally, without formal documentations, listened in before and listen in now. It’s incredible when in the USA in a year there are a thousand warrants for «tapping», and we have 40 thousand,
and when, to boot, a mere hundred are used as evidence in court! You’d be lucky to get even 15 or 20
convictions a year on the basis of such material! I suggested to Turchynov that the maximum time period for
such tapping should not exceed three months since otherwise there’s a risk of judges simply stamping such
warrants without any possibility of analyzing the material submitted. However, if as a result it turns out the
person was innocent, then tell him or her that their conversations were tapped and give them a guarantee
that all the material will be destroyed. You should have seen Turchynov’s reaction: «How can you suggest
that, you’d destroy all the operational activities».
On 7 November 2005 President Yushchenko passed Decree ¹1556/2005 «On observance of human rights in carrying out investigative operational and technical measures», however he continues to
rely on institutional changes in the law enforcement agencies, and not on the establishment of procedural guarantees against abuses. Such measures appear superficial. The transfer of wire tapping of citizens to one body, in this case the SBU will not resolve the problem which is evident from Poroshenko’s
words above. The UHHRU therefore issued an open letter to both the President and Prime Minister
of Ukraine on the inadvisability of creating special communication channels for officials. One of our
arguments was that such a measure would be ineffective since the SBU had previously carried out wire
tapping of politicians. Furthermore, it was necessary to safeguard the privacy not only of officials, but
of ALL citizens.
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None of the measures mentioned, in our opinion, can improve the situation since they fail to take
into consideration the positive experience of other countries and the standards defined by the European
Court of Human Rights.109
Decree of the President of Ukraine Decree №1556/2005
«On observance of human rights in carrying out investigative operational
and technical measures» (extract)11
1. The Cabinet of Ministers of Ukraine shall within a four month period
provide the Verkhovna Rada of Ukraine with proposals on amendments to legislative acts
of Ukraine safeguarding the observance of citizens’ constitutional rights in the carrying out
of investigative operations;
take measures to create a Ukrainian State Service for Special Communications and Protection of Information as a central executive body with special status with its key task being
to implement state policy on protecting state information resources in networks for transmitting data, to safeguard the functioning of the state system of governmental communications, the National system for confidential communications, cryptographic and technical
protection of information;
approve, after consultation with the Supreme Court of Ukraine and the Prosecutor General
of Ukraine, a single list of instructions on the rules and procedure by which those subdivisions carrying out investigative operations obtain warrants for such measures and on how
they use the material received in this manner;
bring their decisions into compliance with this Decree.
2. The Security Service of Ukraine, the Ministry of Internal Affairs of Ukraine, the Administration of the State Border Guard Service of Ukraine, the State Tax Administration of
Ukraine and the State Department of Ukraine for the Execution of Sentences shall within a
three month period review the present rules and procedure for carrying out operational and
technical measures which impinge upon the human right to inviolability of dwelling place,
confidentiality of mail and telephone conversations, telegraph and other correspondence,
non-intrusion in private and family life, and shall introduce the necessary amendments to
the departmental normative and legal acts.
3. The Ministry of Internal Affairs of Ukraine, the Administration of the State Border Guard
Service of Ukraine, the State Tax Administration of Ukraine and the State Department of
Ukraine for the Execution of Sentences shall within a three month period make a general
analysis of the available means for carrying out operational and technical measures for the
interception of information from communications channels during counter-intelligence and
investigative operation activities, and take measures to transfer these means through the
established procedure to the Security Service of Ukraine.
4. The Ministry of Justice of Ukraine, the Security Service of Ukraine, the Ministry of Internal Affairs of Ukraine, the Ukrainian Ministry of Defence, the Foreign Intelligence Service
of Ukraine, the State Border Guard Service of Ukraine, the State Tax Administration of
Ukraine and the State Department of Ukraine for the Execution of Sentences shall ensure
unfailing observance of constitutional requirements regarding measures involving gaining
secret access to a dwelling place or an individual’s other property, interception of information from communications channels, monitoring of mail, and telephone conversations, telegraph and other correspondence, other technical means of obtaining information.
5. The Security Service of Ukraine shall, in cooperation with the Ministry of Transport and
Communications, draw up and approve by 1 January 2006 technical requirements for
means used in the interception of information from communications channels needed in
carrying out investigative operations on telecommunications networks by the authorized
bodies.
10
More detail with respect to this may be found in the following: European Court of Human Rights, Case of Klass and Others:
Judgement of 6 September 1978, Series A No. 28 (1979). Malone v. Commissioner of Police, 2 All E.R. 620 (1979). See Note,
Secret Surveillance and the European Convention on Human Rights, 33 Stanford Law Review 1113, 1122 (1981).
11
With amendments and additions introduced by the Presidential Decree from 16 January 2006 No. 6/2006.
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6. The Security Service of Ukraine and the Ministry of Internal Affairs of Ukraine shall raise
the level of work on identifying, averting and suspending cases involving the procurement
or use of special technical devices for the interception of information from communications
channels, and other illicit means of obtaining information by those not authorized to carry out
investigative operations.
7. The Head of the Secretariat of the President of Ukraine shall put forward proposals on the
appointment of an Ombudsperson of the President of Ukraine on monitoring the activities
of the Security Service of Ukraine and shall ensure that control is maintained over the observance of the constitutional rights of citizens and legislation in the investigative operation
activities of the bodies and subdivisions of the Security Service of Ukraine, as well as monitoring compliance with the Constitution and laws of Ukraine of normative legal acts issued
by the above-mentioned Service which regulate state organizations and the carrying out of
investigative operations.

Information about an interesting new form of surveillance, also carried out in violation of the right to
privacy, emerged during a court hearing into the cases involving explosions at the Troeshchyna Market in
Kyiv1210In the course of the hearing an employee of the company «Ukrainian Mobile Communications»
(UMC), Mykola Pavlyuk, was questioned. From his answers the following conclusions could be gauged:
«The company has a special subdivision – a security department. The main function of this subdivision
is to provide information to law enforcement agencies.
The company records the number of the station base and the specific antenna from which connections
are made with your mobile telephone. The term «connection» in this case includes incoming and outgoing
calls, SMS and MMS messages sent and received as well as unanswered calls. The station bases within the
city are located on average at a distance of 200 – 1000 metres. Each antenna of the base station has its own
bearing or azimuth, that is, a referent direction. On the basis of information about the connection, according
to the UMC representative, one can with accuracy to several hundred metres determine the location of the
telephone subscriber. The company describes such information as purely technical and absolutely necessary for regulating issues of mutual billing with other communications operators and subscribers. In fact,
however, the company’s representative was unable to explain how exactly this information could have any
impact on the financial sphere».
Each telephone has its own individual EMEI code with the use of which one can effectively monitor the movements of the subscribers, as well as all other activities of the subscribers carried out via the
telephone. A law enforcement officer may receive such «technical» information within the company
without any court warrant since this is not a recording of conversations, and only a request for information from an investigation or investigative operations officer. Furthermore, the courts consider it
acceptable to use such «technical» information as confirmation that an individual was in a particular
place at a particular point in time.
Undoubtedly other operators perform similar tasks for the law enforcement agencies. There is a
clear gap here in legislation on protection of an individual’s right to privacy.
The Security Service of Ukraine put forward proposals on extending their powers referring in
justification to international principles of fighting terrorism. In order to counter so-called «computer
terrorism», measures would be initiated for monitoring users of the Internet and regulation of the
Ukrainian segment of the network. For example the SBU, referring to recommendations from the
Parliamentary Assembly of the Council of Europe Sub-Committee on Crime Problems and the Fight
against Terrorism, presented proposals on drawing up draft laws «On the protection of information in
information networks», «On regulation of the Ukrainian segment of the Internet» and «On monitoring
telecommunications»1311
The last of the draft laws mentioned was widely discussed from 2003 – 2005. Nongovernmental
human rights organizations, Internet providers as well as Internet users publicly criticized the SBU
proposals and drew up an alternative draft law «On the interception of telecommunications»1412(Draft
No. 4042-1 in a new version from 2 June 2005).
12

More information available in the article (in Ukrainian) «Mobile citizen. Without the right to anonymity» in the newspaper
«Dzerkalo tyzhnya» [«Weekly Mirror»] for 3-9 September 2005. Available at: http://www.zn.kiev.ua/ie/show/562/51101/
13
Yurydychny Visnyk Ukrainy from 26 January 2002
14
The Draft Law is available on the Verkhovna Rada site (in Ukrainian): www.rada.gov.ua.
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The Draft Law was prepared with the active cooperation of the «Internet Association of Ukraine»
(InAU), the civic organizations «Ukrainian Internet Community» (UIC), the Kharkiv Human Rights
Protection Group and the Ukrainian Union of Industrialists and Entrepreneurs. It envisages the creation of a system of automated remote-control interception of telecommunications – a protected
special purpose telecommunications network to which the following would be connected:
– technical means of interception which are installed directly on the operators’ networks;
– permit terminals, installed in court institutions, which issue warrants for the interception of
telecommunications;
– operations terminals, installed in operations subdivisions which carry out investigative operations, counter-intelligence and intelligence work and pre-trial investigations;
– protocol terminals installed at the office of the Human Rights Ombudsperson.
A person whose communications were intercepted would have to be informed about the time period of the interception and the content of the information obtained. Furthermore, the Human Rights
Ombudsperson would be obliged to publish annual statistical reports about the interception of telecommunications in Ukraine. The time frame for such interception could not exceed 6 months. Such
measures would be applied only in the case of individuals suspected of having committed or organized
serious or particularly serious crimes.
Meanwhile, the SBU had their alternative draft law tabled by State Deputies in parliament, which
effectively blocked the adoption of either. Parliament has still not considered these draft laws.
Nevertheless the Security Service of Ukraine, without the legally established right to such activities, continues to actively push through such technical opportunities for monitoring Internet users.
In accordance with Order No. 122 of the State Committee on Communications from 17 June 2002,
only Internet providers which have installed a state system of monitoring (analogous to the Russia
SORM – «System of ensuring investigative activity») and have received the appropriate certificate from
the SBU may provide access to global information networks to institutions and organizations which
receive, process, circulate and store information which is the property of the state. Internet providers
were particularly critical of the demand of the SBU that such equipment be installed at the providers’
expense. It is impossible to separate the traffic of state and non-state users of their services and protect
the latter from monitoring. In this way all clients of companies which agreed to install the equipment
would automatically be exposed to permanent monitoring by the SBU.
The change of leadership in Ukraine did not bring any change in this area. Despite promises to
revoke Order No. 122, it remains in force. The SBU in 2005 sent letters to state institutions instructing
them to connect to «correct» providers.1513
1. Joint Enterprise «Infocom»
2. Limited Liability Company (LLC) «Global Ukraine»
3. LLC «Elvisti»
4. LLC «UkrSat»
5. LLC «Luckynet»
6. LLC «Citynet»
7. LLC «Maket»
According to specialists, the SBU already illegally intercepts messages and carries out constant
surveillance over approximately 50 % of the Ukrainian traffic. The level of surveillance, moreover, at
the regional level can rise to 90% since regional providers find it harder to stand up to the SBU.
The Ministry of Justice of Ukraine, in response to a letter from the Internet Association of
Ukraine regarding the legality of the issuing by the State Committee on Communications of Order
No. 122, stated that it was legal, however later, on 23 November 2005, this time answering the same
question posed by the UHHRU, it declared it unlawful.1614
At the same time, with regard to the issue of the Order of the State Committee for Communications
No. 122 of 17.06.2002, we would state that the Ministry of Justice in a letter dated 13 October 2005
No. 37229-24 called upon the Ministry of Transport and Communications within a five-day period to declare no longer in force the Order No.122 of the State Committee for Communications and Computerization
of Ukraine from 17.06.2002. In the event that the above-mentioned Order is not brought into compliance with current legislation, the Ministry of Justice will begin procedure for revoking the decision
15
16

The Internet publication «Maidan» http://maidan.org.ua/static/news/1113766876.html.
The full text of the response is available at the UHHRU site: http://www.helsinki.org.ua/index.php?id=1132741095
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on State registration of normative legal acts included in the State Register which were affirmed by the
Order No. 32/5 of the Ministry of Justice of Ukraine from 31.07.2000.»
However, Order No. 122 was not revoked and continues to be in force as of April 2006.

PROTECTION OF PERSONAL DATA
Ukraine has not become a signatory to the Council of Europe’s Convention for the Protection
of Individuals with regard to Automatic Processing of Personal Data, No. 108. However in 2005, the
appropriate working group of the Ministry of Justice of Ukraine, including nongovernmental organizations involved in defending the right to privacy, began work in this field.
The Action Plan Ukraine – EU for 2005 stipulates the ratification of Convention No. 108 and
the Additional Protocol to it, with the necessary amendments introduced at the same time to domestic
legislation.
The implementation of these plans has been postponed to 2006. In 2005 this working group drew
up a draft for a Law of Ukraine «On Personal Data Protection» which incorporates the provisions
of the above-mentioned Council of Europe Convention, the Directive 95/46/ªÑ of the European
Parliament and of the Council of 24 October 1995 on the Protection of Individuals with Regard to the
Processing of Personal Data and on the Free Movement of Such Data, the Directive 97/66/ec of the
European Parliament and of the Council of 15 December 1997 concerning the processing of personal
data and the protection of privacy in the telecommunications sector, as well as the Recommendations
of the Council of Europe Committee of Ministers concerning personal data. The Draft Law has still
not been tabled in parliament.
In 2004 there was a lot of debate over proposals to create a Single State Register of Individuals as
well as other state registers containing personal data, including a register of voters. On 16 November
2004 the Verkhovna Rada of Ukraine rejected the draft law on registration of individuals in Ukraine.
However prior to this, in spite of the lack of any legal grounds, the President had issued Decree
No. 500 from 30 April 2004, «On the Creation of a Single State Register of Individuals» which sanctioned the creation and running of a Single Register The Decree empowered the Ministry of Internal
Affairs to create and maintain this single register on the basis of a Single State Automated Passport
System (hereafter – SSAPS), In order to carry out the work on creating SSAPS, the Ministry of
Internal Affairs of Ukraine appointed the private company «Corporation «SSAPS». Thus personal data
which Ukrainian citizens passed to a state body were then passed on to a private structure. President
Yushchenko with his Decree No.457 from 10 March 2005 revoked the previous Ruling of President
Kuchma on creating a «Single State Register of Individuals» (from 30 April 2004), and therefore the
plan also for introducing a new style of passport in the form of a plastic card17.15.
According to the revoked Decree of President Kuchma, the passport of a Ukrainian citizen was
to contain, between the cover and the first page, a page of machine-readable data (a page of data). It
was intended that this page would include a digital image of the passport’s owner, information about
the type of passport, the state code, the number of the passport, first and last name, citizenship, date
of birth, personal identification number, sex, place of birth, date of issue and issuing authority, how
long the document was valid for and the owner’s signature.
President Yushchenko instructed the Head of Ukraine’s Council of National Security and Defence
(CNSD), Anatoly Kinakh to prepare a session of the CNSD on improving work connected with the
preparation, registration and issue of passport documents and bringing them into conformity with international standards for systems of individual registration. On 23 February 2006, in accordance with
an Instruction of the Secretary of the CNSD, the appropriate working group was created. Such a development shows that the issues of a passport system and personal registration are considered to have implications for national security. However, despite the lack of legislative regulation and the cancellation
of the relevant Presidential Decrees, the Ministry of Internal Affairs (MIA) is still continuing to create
the Single State Automated Passport System, with financing from the State Budget being allocated for
this, and passports for international travel are still issued according to the old format.
In October the MIA submitted a package of documents to the Cabinet of Ministers in order to
«make cards for citizens of Ukraine in the form of a plastic card with an inserted electronic chip which will
17

The MIA’s clarification is provided on their site (in Ukrainian) http://mvsinfo.gov.ua/official/2005/03/031805_1.html
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be extremely secure, and the chip will have the card number which will be the same for the Tax Service,
and for the Pension Fund. The chip will contain all necessary information about the person, and in addition
it will be possible to add information about whether the person has a driving licence.»1816
In 2005 implementation of this initiative had not formally begun although in practice the MIA
have long been carrying it out without any legal basis.
In response to this initiative, the UHHRU sent a letter to the Prime Minister and also began
a campaign collecting signatures for an open letter to those in power, which more than 100 people
endorsed.1917 The human rights activists were demanding what would seem at first glance to be simple
things, which those in authority could simply not understand:
1) With regard to plastic cards
– that a Law on Personal Data Protection be passed;
– that such cards be prepared only by a STATE structure;
– that a person should be given the opportunity to learn what data was contained in; the card
chip and to have it changed.
2) With regard to the individual identification code:
– that different codes should be used separately, and that a SINGLE code for accumulating all
information about a person should not be created;
– that codes should be used ONLY for the purpose for which they were designed;
– that their use should be determined by a Law on Personal Data Protection.
At the present time the main electronic classifier on the basis of which personal data is gathered
and processed is the identification code which is issued by the State Tax Administration. The sphere
of its use is constantly being expanded and far exceeds the aim for which it was introduced, that is,
tax registration. Without an identification code one cannot legally find work, have access to pensions,
exercise ones right to education, receive a student grant or unemployment benefit, organize concessions, open bank accounts, register business activities, etc.
Therefore in reality we have a situation where the administrative practice of state executive bodies is
knowingly violating the Law of Ukraine on a Single Register of Individual taxpayers, and is using the tax
number for purposes not envisaged in by this Law.

OTHER ASPECTS OF PRIVACY
In cases involving adoption, Ukrainian legislation does not take the interests of the adopted child
into consideration. Confidentiality of adoption is guaranteed by the fact that the adoptive parents may
register themselves as the child’s biological parents (Article 229 of the Family Code), change the information about the place of birth within 6 months of the child’s birth (Article 230 of the Family Code),
while disclosure about a case of adoption is subject to criminal liability. (Article 168 of the Criminal
Code of Ukraine). However the right of a child to know his or her biological parents (Article 7 of the
UN Convention on the Rights of the Child) and the right to preserve his or her identity (Article 8 of
the UN Convention on the Rights of the Child) are entirely forgotten. Even more, the law contains
provisions for keeping the adoption secret from the child him or herself. (paragraph 2 of Article 226
of the Family Court).2018
Indeed in 2005, according to information from the State Court Administration, 3 people were
convicted under Article 168 of the Criminal Code for breaching confidentiality regarding adoption.
In one case the person convicted was an employee of a medical institute who was performing official
duties and the actions had serious repercussions. In fact, however, the concept of serious repercussions
in the given version of the Criminal Code is difficult to grasp.
The issue continues to be problematical of the compulsory medical examinations, as well as the intrusion of law enforcement agencies into the family lives of people with non-traditional sexual orienta18

http://5tv.com.ua/newsline/179/0/12980/
More information available on the UHHRU website (in Ukrainian) http://www.helsinki.org.ua/index.php?id=1130842348,
http://www.helsinki.org.ua/index.php?id=1128526519.
20
The right to respect for personal and family life: civil and legal aspects in Ukrainian legislation and court practice (in Ukrainian).
Y. Petrova. The European Convention on Human Rights: Main provision and practical application, the Ukrainian context/ edited
by O.L.Zhukovska. – Kyiv: «BIPOL», 2004, p. 403
19
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tion. For example, law enforcement agencies continue to notify the State Committee of Statistics about
people they know to be homosexuals, and keep a register of them as a group at risk of AIDS.2119
In response to a formal request for information from the Vinnytsa Human Rights Group, the MIA
officially notified that in 2005 131 homosexuals in Ukraine had been «identified» (!).
The All-Ukrainian Network of People living with HIV reports numerous cases where medical
results of HIV-infected people have been divulged. People living with HIV lose the chance to find
work and to have access to social services. In Simferopol a person who had a mistaken diagnosis of
being HIV-infected disclosed filed a law suit against those responsible.2220 In many regions people living with AIDS are issued with special documents which makes a farce of the confidentiality of such a
diagnosis.
The European Convention on Human Rights prohibits any obstruction being put in the way of
any individual in the country taking their case to the European Court of Human Rights. However current Ukrainian legislation does not allow for confidentiality of correspondence sent to the European
Court in Strasbourg from places of deprivation of liberty. At the present time only letters, applications,
suggestions and complaints addressed to the Human Rights Ombudsperson and the Prosecutor are not
read by the administrative bodies of penal institutions. A draft law drawn up by the Ministry of Justice
proposes amendments to the Penal Code and the Law of Ukraine «On Pre-trial detention», which
are designed to strengthen at a legislative level a prohibition on reading any correspondence sent from
places of deprivation of liberty to the European Court of Human Rights. In spite of this, the Draft Law
of Ukraine «On introducing amendments to some legislative acts of Ukraine (on safeguarding the right
of individuals convicted to correspondence with the European Court of Human Rights)» No. 6038
from 12 August 2004 was rejected by parliament on 11 January 2005 and returned for another first
reading. It was only in December 2005 that the given law was adopted in full and came into force.
We would note that on 11 March 2006 Order No. 13 of the State Department for the Execution
of Sentences «On approving instructions on organizing the checking of correspondence of persons held
in penal institutes or pre-trial detention units» was issued. According to Point 1.7 of this document a
stamp is placed on envelopes of all outgoing mail with the full address of the penal institution. In our
opinion, this is an unreasonable limitation of the right to privacy of people convicted and members of
their families. For example, a father will not therefore write from a penal institution to his son if the
latter is doing his military service.
In February 2005 the European Court of Human Rights passed a judgment finding Ukraine guilty
of having violated Article 8 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms and bound it to pay 8 thousand Euros in compensation to Ukrainian citizen,
Romuald Novoseletskiy who lives in Ussuryjsk (Russia). The compensation was for losses incurred as a
result of the loss of items from Novoseletskiy’s flat at a time when on the basis of an illegal permit from
a state institution someone else was living there, as well as for the non-pecuniary damages caused the
claimant and his family by not being able to live in their own flat over a lengthy period. The European
Court of Human Rights accepted that as a result of an unlawful ruling, Novoseletskiy had been forced to
live with a different family which had violated his right to personal and family life (the right to privacy)2321
In 2005, according to State Court Administration figures, administrative or criminal charges were
brought under Article 162 of the Ukrainian Criminal Code «Breach of the inviolability of dwelling
place» against the following:
– 326 people for violating paragraph one of this Article which establishes liability for «unlawfully
gaining entry to a dwelling place or other possession of an individual, illegally carrying out a check or
search, as well as illegal eviction or other actions which breach citizens’ inviolability of their homes»;
– 44 people for infringements of paragraph two of this Article which establishes liability for «those
same activities carried out by an official, or with the use of force or threatening to use force».
On 22 December 2005 the Verkhovna Rada passed the Law of Ukraine «On access to court rulings». The State Court Administration must in a series of stages throughout 2006 install an information system which will make all rulings of Ukrainian courts available on the Internet. Up to now only
individuals who are parties in a specific case have had access to rulings. One of the main arguments of
21
The Report on the results of the work of law enforcement bodies in fighting prostitution, in identifying high-risk groups and
the results of their testing for AIDS, approved by Order of the State Department of Statistics from 10 December 2002 No. 436
22
The Bulletin «Nasha zhyzn» [«Our life»] ¹1(5) 2004, p.27 www.network.org.ua
23
In Ukrainian at: http://www.helsinki.org.ua/index.php?id=1109179619. The Judgement can be found on the ECHR website:
http://cmiskp.echr.coe.int/tkp197/search.asp?skin=hudoc-en
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those opposing open access to court rulings is the need to protect the right to privacy of the parties involved in a court case. For this reason the Law allows for the possibility of depersonalizing information.
In cases involving the application of Article 8 of the European Convention brought against
Ukraine, violations of the right to ones own name, this being a part of the right to privacy, warrants
mention. These issues were reviewed by the Court in the case of Bulgakov v. Ukraine which the
European Court of Human Rights declared admissible on 22 March 2005. In this case the claimant,
a Russian by origin, is complaining that, in writing his name in the passport of a citizen of Ukraine
as Dmytro, and not as Dmitry, and his patronymic as Volodymyrovych, and not as Vladimirovych,
the Ukrainian state authorities have violated his right to his own name. In his opinion, the demand
to «write his name using Ukrainian» stipulated by current legislation means only transliteration using
the letters of the Ukrainian alphabet, since there is no norm requiring that national bodies replace the
name or patronymic of Russian origin with their Ukrainian equivalents. The claimant considers that
such intrusion is illegal even from the point of view of domestic law (Bulgakov v. Ukraine, Decision
from 22 March 2005).2422
The Verkhovna Rada on 6 September passed at first reading the Draft Law of Ukraine «On changing an individual’s name» (Draft Law No. 7356 from 13 April 2005).

RECOMMENDATIONS
1. To adopt a Law of Ukraine «On personal data protection» complying with modern European
standards for the protection of privacy;
2. To ratify the Convention of the Council of Europe No. 108;
3. To adopt a Law of Ukraine «On interception of telecommunications» which will allow for
independent monitoring of the activities of the Security Service of Ukraine in intercepting information from communications channels, publishing an annual report with depersonalized information
regarding the interception of information from communications channels in the course of investigative
operations;
4. To ensure that a Single State Automated Passport System is only introduced on a legal basis
and taking into consideration the provisions of the Convention of the Council of Europe No. 108.
The preparation of documents confirming citizenship of Ukraine must be under the control of state
structures only;
5. To put an end to the practice of illegally using the identification code of taxpayers for other
purposes not stipulated by law. An individual must have the opportunity to know what information is
contained in the card chip, and be able to have this changed. Different codes (classifiers of personal
databases) must be used separately, and solely for the purpose for which they were created, and their
use must be determined by a Law on Personal Data Protection;
6. The Ministry of Internal Affairs must stop the unwarranted collection of sensitive personal
information about individuals (information regarding their political views, religious beliefs, sexual orientation, etc);
7. To revoke Order No. 122 from 17 June 2002 of the State Committee of Communications and
put a stop to the intrusion of state executive bodies into the activities of those involved in providing
Internet services by forcing them to install equipment for the interception of telecommunications;
8. To abolish the licensing of IP-telephone systems.

24
The right of an individual to their own name in the understanding of Article 8 of the European Convention on Human Rights
and Fundamental Freedoms. Available (in Ukrainian) on the Ministry of Justice’s website in the section «Commentary by
specialists» www.minjust.gov.ua

80

V. FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION

V. FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION1

1. GENERAL OVERVIEW
As of 1 November 2005 there were 30 thousand religious organizations in Ukraine, of which
29,731 were religious communities of 55 different denominations or faiths. These figures included 67
centres and 227 administrative boards, 378 monasteries, 298 missions, 75 brotherhoods, 173 seminaries and 12,039 Sunday schools. Church matters in Ukraine were tended to by 27,902 priests. For their
worship, religious organizations used 20,607 religious buildings or buildings adapted for worship.2 The
statistics here do not include figures for unregistered religious communities.
2005 saw no fundamental changes in the situation as far as freedom of conscience and religion was
concerned, with legislative regulation and administrative practice remaining virtually unchanged. For
this reason, the information, together with the conclusions and recommendations made in «Human
Rights in Ukraine – 2004»3 remain relevant today.
By the end of 2005, according to the Deputy Head of the State Department on Religious Affairs,
M. Novychenko, around 400 cases relating to freedom of conscience had been considered by the
courts. In 2005 the most controversial norms of the Law of Ukraine «On freedom of conscience and
religious organizations» remained unchanged which led to and indeed continues to provoke numerous
complaints, and is frequently a source of conflict. Problems arise over, for example, religious groups
having a single structure forced upon them, places of worship needing to be shared by two or more
religious organizations, limitations on the rights of foreign nationals, the permission-based system for
holding religious gatherings and others.
As well as discussing these issues relating to freedom of conscience and religion, we will also
consider significant violations of civil rights observed in conflict linked with the property of religious
organizations, especially with regard to the return of previously confiscated property or the transfer of
a religious congregation to another Church together with the property it owns. Important issues also
remain pertaining to the limitations on freedom of religious gatherings and the unwarranted restrictions
on the rights of foreign nationals.
The Supreme Court of Ukraine revoked the ruling of the Kherson Regional Appeal Court on
transferring the Svyato-Mykhailivsky Church in the village of Kalininske (the Velykooleksandrivsk
district of the Kherson region) to worshippers of the Ukrainian Orthodox Church under the Kyiv
Patriarchate (UOC KP), Conflict in the village began back in summer 2003 when the Orthodox congregation of the Kalininske settlement decided to move from the Ukrainian Orthodox Church under
the Moscow Patriarchate (UOC MP) to the Church under the Kyiv Patriarchate.
This was followed by mass protest actions by priests and supporters of the UOC MP, the excommunication of several official figures (the Archbishop of Kherson Ionafan proclaimed an anathema
on the former head of the regional state administration), the beating up of the leaders of the «rebel
congregation», processions with miracle-working icons, publications in the press, meetings with the
1

Prepared by Volodymyr Yavorsky, UHHRU. The results of monitoring of religious freedom carried out by Taras Antoshevsky
and Lesya Kovalenko from the Religious Information Service of Ukraine (RISU) were used in the unit, as well as information
from UHHRU, if not otherwise stated. A full text of the study «Monitoring of religious freedom in Ukraine: a special overview
of property issues» is available on the RISU website: www.risu.org.ua
2
«The liquidation of the State Committee on Religious Affairs and the creation on its base of a State Department on Religious
Affairs is a clear indication of the attention the leaders of the country are paying to the further harmonizing of state – religious
relations» Interview with the Director of the State Department on Religious Affairs, Ihor Bondarchuk, on 18 November 2005.
Available on the RISU website: www.risu.org.ua
3
«Human Rights in Ukraine – 2004» Human rights organizations report. Kharkiv: Folio, 2005. pp. 103 – 122. Available in both
Ukrainian and English at: www.helsinki.org.ua.
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leadership of the regional state administration, as well as several court hearings. On 11 February 2004,
the hearing of the Kherson Regional Appeal Court ended with a ruling declaring the claims of the
Eparchy of the Moscow Patriarchate unfounded. Until the ruling of the Supreme Court, the church
was in the possession of the UOC KP. Following the last ruling, the UOC MP began improperly
formalizing all the necessary documents for establishing the right of ownership over the church in
Kalininske, and Archbishop Ionafan directed accusations at the new head of the regional administration for procrastination. During a Christmas service attended by many believers, including representatives of the authorities, he is reported by the local media to have said that the head of the regional
administration was «possessed by the Devil». This aroused bemusement among representatives of other
faiths, as well as comments from the head of the administration himself. In the eparchial department
of the UOC MP it was stated that this had all been the distortion of journalists, and shortly afterwards
the head of the regional administration was honoured with a high church award of the UOC MP by
Archbishop Ionafan.
Ukrainian legislation continues to seriously restrict freedom of religion for foreign nationals and
stateless individuals. This is manifested in the fact that they cannot found organizations or engage in
preaching or other religious activity. These restrictions, moreover, affect people who are permanently
resident in Ukraine. Such restrictions are illustrated in the following examples.
In 2005, with the formal pretext being an application from the Department on Religious Affairs
for the Ternopil region, a citizen of Poland, Father Volodymyr Sovinsky, was refused permission to
engage in pastoral work for the parish of the St. Stanislav Church in Chortkiv (Ternopil region). The
real reason, in the opinion of the Roman Catholic congregation, for suspending Father Volodymyr’s
mission was probably the renewed applications to have the premises of the male monastery of the
Dominican Order in Chortkiv returned.
In May 2005 a Buddhist monk from Japan, Junsei Teresawa, was at the border refused entry into
Ukraine. The Press Secretary of the SBU (Security Service), Marina Ostapenko, stated that Ukraine
had no criticism of the Buddhist monk, but that he had been on a list of people banned from entering Russia or the CIS since July 2002. She added that Ukraine was fulfilling its agreements within
the framework of the CIS. The ban had been imposed after his deportation from Russia for holding
a march for peace through Chechnya. This was not the first visit of the well-known Buddhist monk
to Ukraine – he was in the country during the Orange Revolution which he actively supported. The
Buddhist monk addressed a letter to the President of Ukraine in which he expressed his bemusement that he should be considered a threat to Ukraine’s national security. On 20 May a group of
Buddhist activists held a picket outside the SBU building in Kyiv. They called for the ban on Junsei
Teresawa’s visit to Ukraine to be revoked. Later the press service of the Buddhist Nipponzan Myohoji
Order, which Junsei Teresawa is a leader of, stated that according to information from SSU lieutenant Volodymyr Anufriyenko, Ukraine had decided to revoke the ban on Junsei Teresawa’s entry into
the country, and that members of the Nipponzan Myohoji Order in Ukraine believed that their open
letters to President Viktor Yushchenko and the then Head of the SBU, Oleksandr Turchynov, had
influenced this decision.
Throughout 2005 the local authorities contravened Article 39 of the Constitution of Ukraine by
continuing to illegally limit the right to religious gatherings by demanding that permission be obtained
to hold them.
According to information from the Institute for Religious Freedom such incidents were recorded
in the town of Bila Tserkva in the Kyiv region when agreeing the holding of an Easter Procession by
the congregation of Evangelical Christians. An overt violation of the right to freedom of religion and
peaceful religious gatherings was the Decision issued by the Donetsk City Executive Committee approving Rules and Procedure for holding public events. This limits the ability of Donetsk residents to
hold events of a religious nature in central areas of the city, and imposes the requirement on every occasion for consent to be obtained for holding gatherings, marches, etc. During autumn 2005, believers
from the congregation of the Christian Church «The Word of Life» experienced enormous difficulties
holding meetings on the central square of the city or even receiving the decision of the Donetsk City
Executive Committee and the official letter from the Deputy Head on banning peaceful gatherings.
Despite protest from the Prosecutor’s office, the Donetsk City Executive Committee did not revoke its
normative act passing the Rules and Procedure for public events in Donetsk.
In Dnipropetrovsk and Donetsk attempts were recorded by particular officials of the local authorities to impede the holding of regular services by religious organizations. This was expressed in demands
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that the religious communities obtain consent every time to hold their weekly services and that they
conclude rent agreements for the premises. Without such consent from bodies of local self-government
religious bodies could not make rent agreements for state or municipal premises or buildings.
The Mayor of the town of Dubrovyts in the Rivne region, Mykola Stovla, rejected the application
from the archpriest of the UOC MP, Father Fedir Derkach, to allow Orthodox communities from taking part in the official celebrations around the thousand-year anniversary of the town. The press service
of the UOC MP state that he justified his refusal by saying that the Head of the Rivne Regional State
Administration, Vasyl Chervony «would like to only see members of the UOC KP at the ceremony»,
this being the Church which the Governor himself belongs to.
Problems remain with exercising the right to alternative military service on the grounds of religious or other convictions. The Ministry of Employment and Social Policy issued Order No. 250 on 9
August 2005: «On approving forms of reporting No. 1-AC «Report on the carrying out of alternative
(non-military) service and the waiving of conscription to military training on the grounds of religious
convictions» and instructions on filling out these forms. The establishment of a clear form for reporting will facilitate the monitoring of how the constitutional right to an alternative to military service is
implemented in practice. Unfortunately in 2005 the twice-longer period of such alternative service,
as well as the lack of the option of alternative service on moral or political grounds remained intact.4
There is a problem and a certain degree of absurdity in the need to provide documents certifying ones
religious convictions and in the possibility of these convictions being «checked», as well as in the fact
that this right is effectively possible to obtain only where the individual belongs to a registered religious
organization despite the fact that such registration for religious groups is not compulsory. Another
problem is the choice of places for doing alternative service which is much too limited if one considers
the positive experience of other European countries.
These problems are highlighted in the answer to a formal request for information to the Commission
on alternative (non-military) service of the Ministry of Employment and Social Policy. This letter
¹ 54/021/150-06 from 30 March 2006, signed by the Deputy Minister V. Tyotkin, states5
«In 2005 602 applications for alternative service were submitted to regional commissions on alternative
(non-military) service. Following review of these applications 535 citizens were sent to do alternative (nonmilitary) service, and 67 citizens were turned down, 37 young men because they had not submitted their
applications on time, 11 due to lack of any confirmation of the genuine nature of their religious convictions,
and 25 because for no valid reason they failed to appear at the commissions’ hearings»
One can only make surmises as to the reasons for refusals to allow the exercising of their right, as
well as what is meant by the phrase «lack of any confirmation of the genuine nature of their religious
convictions». It is also clear that a large number of people are refused this right on purely formal
grounds, for example, because they have missed the deadline for applications, which is clearly an excessively harsh approach.
Regulation of the amount payable in rent by religious organizations using state property also remains an issue. The Resolution of the Cabinet of Ministers of Ukraine from 29 October 2005 No.1033
introduced amendments to Appendix 2 of the Methods for calculating and rules of using lease payments for state property, in accordance with which the rate for religious organizations was fixed at 3%
of the value of the immovable property as defined through expert assessment (on land which is not used
for commercial activities and the size of which does not exceed 200 square metres). This question was
not worked out properly, and therefore the decision reached by the Cabinet of Ministers does not take
into consideration the specific aspects of the activities of religious organization and was an inadequate
response to the proposals put forward by religious organization in the letter from the All-Ukrainian
Council of Churches and religious organizations from 13 April 2005.

2. GENERAL STATE POLICY
The process by which Ukraine is casting off its totalitarian legacy is moving slowly, and in many
ways inconsistently. The state authorities continue to seek religious-moral legitimacy for their actions,
4

In March 2006 the period of alternative service was decreased (to 18 months), and in May 2006 the Ministry of Justice announced that they were submitting a draft law introducing alternative service on moral grounds and a number of other changes.
(translator’s note)
5
Available in Ukrainian on the «Maidan» website: http://www.maidan.org.ua/static/news/1144246508.html.
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as well as espousing a paternalistic ideology manifested in the retention of state policy with regard to
virtually every aspect of an individual’s life, including religion.
In 2005 attempts were made to fundamentally change the principles of relations in the area of
freedom of religion. For example, in May an Action Plan was approved for implementing in 2005 the
Program of the Cabinet of Ministers of Ukraine «Towards the people». In the first section of this, under the title «Faith», some of the priorities of the government are declared to be «the establishment of
constructive cooperation between state and religious organizations; the unwavering adherence to the
principle of separation of the state and Church; the creation by the state of equal conditions for the
activities of religious organizations; ensuring that there is no pressure put to bear on such organizations
and encouragement to religious organizations to take part in carrying out their natural social functions.»
One does, however, need to mention that by the end of the year virtually no measures had been
taken to implement these declarations from the government; at least not one draft law had been submitted. The President of Ukraine took an active position as guarantor of the right to religious freedom,
on many occasions stressing that this was one of the priorities of his policy. «Each shall be able to pray
in his or her own place of worship. Everyone will be guaranteed the right to his or her own opinion».
At a meeting with the All-Ukrainian Council of Churches and religious organizations in June 2005, the
President spoke of a number of unregulated questions in the religious sphere, in particular, the use of
land, taxation, tariffs on gas and water, simplified procedure for registration and for receiving humanitarian loads, and stated that he would instruct the government to resolve these issues. The President has
often publicly demonstrated his own religious beliefs and has taken part in religious ceremonies.
During the year the President made a number of statements about the religious situation and about
religious rights, met with leaders of religious organizations in Ukraine and abroad, and also issued several
documents, in particular, the Instruction «On measures for implementing state policy in the sphere of inter-ethnic relations, religion and the Church from 23 September 2005 and Decree No. 1647 «On priority
measures to enrich and develop culture and spirituality of Ukrainian society» from 24 November 2005.
The President and other high-ranking officials have on many occasions expressed their support
for the creation of a single Local Ukrainian Orthodox Church. One cannot deny the positive aspect in
the development of this issue, however at the same time such statements would appear to significantly
run ahead of the actual state of inter-church relations, particularly given the number of conflicts between the Churches. In such conditions similar statements are often perceived as state bodies imposing
a united Church, a new re-distribution of church property, etc. A draft Resolution was even tabled
in the Verkhovna Rada on the danger of such statements, however it was not considered by parliament. In our opinion, such utterances are reflected in an unspoken ban on registering other Orthodox
Churches in Ukraine.
State policy in the sphere of religion was implemented through a specially created state body – the
State Committee on Religious Affairs and its regional departments.
In the last Report, we noted that the present situation could not be retained. In order to enable
the Committee to properly perform its functions, its powers needed to be increased. This, however,
would automatically lead to an extension of state regulation and to a restriction of freedom. On the
other hand, it would then be better to simply disband it through the lack of any direct need for such a
committee, and transfer its registration function to the Ministry of Justice.
Changes in state – religious relations were evidenced by the reorganization of the State Committee
on Religious Affairs. President Yushchenko signed Decree No. 701 «On issues of the Ministry of
Justice of Ukraine» from 20 April 2005 in accordance with which the functions of the disbanded State
Committee were transferred to the Ministry of Justice of Ukraine. A month later, on 26 May, a government .Resolution No. 390 «On the creation of the State Department on Religious Affairs» within the
structure of the Ministry of Justice of Ukraine» was issued. Provisions regarding this structure were
approved on 18 August by Resolution No. 770 of the Cabinet of Ministers of Ukraine.
The main task of the State Department on Religious Affairs, according to Article 3 of the Provisions, remains «taking part in carrying out state police on religion, the Church and religious organizations, promoting greater mutual understanding between religious organizations of different faiths,
resolving, within the bounds of its competence, issues in dispute arising in the relations between these
organizations». An analysis of the entire document leads one to conclude that the only real change is
the reduced status of this body of state management, and also less clearly formulated powers.6
6

This opinion is endorsed by other experts also. See, for example, H. Druzenko: «The event of 2005 in state-religious relations:
a legal analysis // http://www.risu.org.ua/ukr/religion.and.society/analysis/article;8664/
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Basically, the functions and powers of this body were not actually reviewed. The change in its
status has changed nothing of principle in carrying out religious policy in the country. This policy
continues to be implemented without an overall program, defined goals and priorities. Moreover, the
part of the President’s Instruction on preparing such a program was not taken into consideration. The
body of power now implementing state policy is effectively deprived of any influence on registered religious organizations, and it is often itself the source of inter-religious conflict, especially when the local
authorities openly take the side of one of the dominating religious organizations. With this approach
the state will never resolve the range of problems in this sphere which have accumulated over the last
more than ten years of total inaction.
A classic example of the dysfunctional and incompetent nature of the new body is the response
from the State Department on Religious Affairs to a formal request for information (Letter No. ¹6512/21-Ñ-15/31 from 23 March 2006, signed by the Director of the Department, I. Bondarchuk)7
«According to the Department’s information, in 2005 there were no cases involving the violation of
the human right to freedom of conscience, religion and worship recorded by structural divisions of religious
affairs of regional state administrations. There were however conflict situations between religious organizations connected with disputed property issues pertaining to the ownership of sites, as well as with regard to
the shared use of places of worship by local residents of different faiths in the following: the Autonomous
Republic of the Crimea – 4; the following regions: Vinnytsa – 8; Volyn – 4; Donetsk – 1; Zhytomyr – 2;
Transcarpathian – 5; Zaporizhye – 3; Ivano-Frankivsk – 7; Kyiv – 4; Lviv – 18; Poltava – 1; Rivne – 5;
Sumy – 1; Ternopil – 25; Kharkiv – 3; Kherson – 1; Khmelnytsky – 13; Cherkasy – 1; Chernivtsi – 11;
Chernihiv – 2 (in all – 119)»
Such distancing from the problems of the limitation of freedom of religion by the state is typical
and demonstrates a total lack of will to change the situation for the better.
An additional link in the chain of state bodies was the Adviser to the President on religious affairs,
within the Secretariat of the President. In 2005 the number of appeals from members of the public to
state bodies increased, including those on matters to do with religion.
Increased activity in state – religious relations in 2005 was also seen at the regional level. .
Modelled on the All-Ukrainian Council of Churches, councils representing religious organizations
were formed within regional administrations in most regions. Such formations were also promoted by
President Yushchenko at a meeting with governors in June: «I would like to highlight in bold your
task to organize normal relations with the religious congregation in your region. I assure you that if we
do not have worthy spiritual mentors around us who bless us in our labours, then we will have nothing. Therefore our relations must be absolutely loyal in relation to the activities of the Church.» The
President issued a clear instruction to the heads of regional state administrations giving them 15 days
to organize at regional level the relevant councils and invite representatives of all religious organizations
present in the region to take part in the councils in a process of constant dialogue.
By the end of June 2005, that is, within the period which the President had stipulated, meetings
took place of heads of the regional state administrations (RSA) in several regions of Ukraine (Mykolaiv,
Kharkiv), then in July and August – in the Zaporizhye, Luhansk, Transcarpathian, Khelmnytsky,
Volyn, and Rive regions, and in Kyiv and Odessa. According to reports from religious organizations
and press services of the RSA, the meetings took place in a business-like atmosphere; the regional
leaders expressed their willingness to assist religious organizations in resolving any problems that arise
in the course of their activities. This, in particular, concerned the allocation of land for building places
of worship, a reduction in the rent payments for land, and communal charges, In most regions these
meetings between the authorities of the region and representatives of religious organizations now take
place on a quarterly basis.
Another interesting initiative came from the head of the Kherson RSA, Boris Silenkov. In July
2005 he issued an Instruction «On measures to resolve immediate problems in the activities of religious
organizations of the region» in which regional main departments of land resources and major construction were ordered to ensure personal and active control over the review of applications from religious
organizations to be allocated sites for building places of worship and carrying out other tasks according
to their charters, to provide all possible assistance to religious organizations in resolving the said issues
in accordance with established procedure. There was an additional proposal for religious organizations
active within the Kherson region to establish a zero rate, or reduce to a minimum the size of the rent for
land, and also establish prices for electricity, gas and other communal charges at the level of tariffs for
7

Available in Ukrainian at: www.maidan.org.ua/news/view.php3?key=1143543053&bn=maidan_news&site=maidan.
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the population. In addition, with the same Instruction, the Kherson Customs Department and the Main
Department of Social Security were advised to simplify the procedure for religious organizations receiving humanitarian loads aimed at implementing socially important charitable programs in the region.
The President’s Instruction on creating inter-faith councils within regional state administrations
was thus carried out. According to the results of monitoring, a council of religious organizations was
only not created in Lviv which has one of the highest levels of conflict in state – religious and interfaith relations in the country.
Although the creation of inter-faith councils has not significantly influenced the established form of
state-religious relations in the regions, and some faiths continue to organize their relations with the authorities in a «one-sided manner», the experience in those regions (Odessa, Kherson and Volyn), where
the religious organizations themselves have shown interest in the existence of such inter-faith councils,
enables us to hope that in the future such structures will provide a good basis for effective cooperation.
Due to the activity of the Head of the Rivne RSA, conflict arose between several religious organizations. With his Instructions ¹ 413, ¹ 415, and ¹ 417 from 9 September and ¹ 497 and 498
from 20 October 2005, Mr Chervoniy changed rulings which had functioned since the beginning of the
1990s on registering the charters of religious organizations, and transferring to them places of worship.
The instructions effectively transferred the places of worship which belonged solely to the local communities of the UOC MP into a situation where services were shared by local communities of both
the UOC of the Kyiv Patriarchate and of the Moscow Patriarchate UOC. One of the communities,
moreover, changed its subordination and transferred to the UOC KP together with its church.
Parliament became involved in the conflict through the creation n 2005 of a Temporary investigative commission of the Verkhovna Rada of Ukraine to investigate cases of violations of the rights of
citizens to freedom of conscience. In its report in November the commission established that there had
been breaches by state officials from local state executive bodies of current Ukrainian legislation when
dealing with issues pertaining to the transfer of places of worship and property of religious organizations,
leading to a worsening in inter-faith relations (Rivne and Ternopil regions). The decision was taken to
continue the commission’s work. Moreover, on 24 February 2006, following hearings in parliament on
the said issues, the State Deputy P. Sulkovsky stated that the Commission’s findings had been sent to the
Prosecutor General and that the Volyn regional prosecutor’s office had confirmed that there had been
violations of the rights of religious communities by the Head of the Rivne regional state administration.
Earlier, on 1 November 2005, Sulkovsky asserted that: «Chervony is issuing instructions about
changes and additions to the statutes of religious communities without the consent of their members. In the
last few days he dismissed the head of the department on religious affairs of the Rivne regional state administration, Ihor Sokolovsky, who had adhered to the state position of neutrality towards the Church. Then
V. Chervony, through his Instructions, made changes in the department on religious affairs and appointed
as the head a priest of the UOC KP, Stepan Marynyn.»8
It is, however, clear from the documents that the changes introduced by Mr Chervony’s Instructions
involving rulings on the register of charters and the transfer of places of worship were only carried out
with regard to the transfer of such buildings, while no changes to charters were made. The given assertions are not, therefore, in keeping with the facts.
Given this it would seem that the actions of the local authorities were indeed to the benefit of
one of the religious organizations, namely the UOC KP. Such a bias from local authorities was just
the latest example of conflict artificially provoked by the ill-considered and extreme actions of the
authorities. However the said actions were carried out within the framework of Ukrainian legislation
which does not provide too much protection from such discrimination. In addition, the conflict was
used for political gain by the «Party of the Regions» in order to discredit the Head of the regional state
administration
On 19 October the Verkhovna Rada supported a Deputies’ appeal from a group of State Deputies
concerning the worsening of inter-faith conflict in Ukraine and the actions of law enforcement bodies
and local authorities with regard to the religious communities of the village Rokhmaniv in the Shumsky
district and the village Stinka in the Buchatsky district of the Ternopil region.
The Minister of Internal Affairs, Yury Lutsenko, has spoken on many occasions of the willingness
of the police to cooperate with religious organizations in order to raise the moral and spiritual level of
law enforcement officers.
8

cf. the official site of the «Party of the Regions» http://regions.org.ua/?do=articles&cat=3&id=14696&page=2
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The Minister of Defence, Anatoly Hrytsenko, at the end of 2005 met representatives of the
Church and other religious organizations. During the meeting the issue of spiritual and pastoral care
for military personnel of the Armed Forces of Ukraine was considered, as well as the creation of a
Christian program for spiritual education of military servicemen. Representatives of the army and of
the clergy discussed issues around creating an inter-faith council within the Ministry of Defence.
A great deal of attention in 2005 was devoted to the issue of spiritual care for military servicemen.
Within many Christian Churches there are departments which deal with pastoral (chaplain) service in
military units. Until recently representatives of some Churches complained that their clergy were not
being allowed into military units and that there was a certain monopoly for the UOC MP which had
concluded agreements with various enforcement bodies. These complaints are not heard at all these
days. However some representatives of those religious organizations included in the «List of religious
organizations whose teachings do not permit the use of weapons» have expressed a wish to carry out
missionary activities among military servicemen. At the present time negotiations between the Church
and representatives of the enforcement bodies are focusing not on missionary activities, but on pastoral
care for those believers doing military service.

3. LEGISLATIVE INITIATIVES
In 2005 a large number of legislative initiatives in the area of religious rights failed to be registered.
However, there was a considerable rise in the thematic variation of proposals tabled for review in parliament and in the level of active discussion. This was not lastly connected with the increased activity
of the religious organizations themselves, their awareness of their rights as members of society and their
lobbying of their interests through State Deputies who share their concern at the gaps in legislation.
On the other hand, one should stress the fragmentary nature of the draft laws proposed, the lack of new
proposals for a comprehensive resolution of the issues. In this situation one can only welcome the fact
that not one «new-old» version of a draft Law «On amendments to the Law on freedom of conscience
and religious organizations» was put forward.
Most of the proposals pertained to longstanding, but no less burning problems of religious organizations, such as:
• the elimination of double registration (the draft law of Ukraine «On introducing amendments
to some laws of Ukraine» (due to the adoption of the Law of Ukraine «On state registration of legal
entities and individuals – entrepreneurs», registration No. 7250 from 25 March 2005 ð., the authors –
State Deputies Y. Yekhanurov, V. Dubytsky; the draft Law of Ukraine on introducing amendments to
the Law of Ukraine «On state registration of legal entities and individuals – entrepreneurs», registration
¹ 4389-1 from 3 June 2004, author – State Deputy V. Musiyaka);
• establishment of the right to found general education institutions (draft Law of Ukraine «On introducing amendments to some laws of Ukraine» (on the creation by religious organizations of general
education schools), registration No. 8002 from 18 July 2005, author: State Deputy Y. Boiko);
• establishment of the right to permanent use of land (the draft Law of Ukraine «On introducing
amendments to Article 92 § 2 of the Land Code of Ukraine» (on the right of religious organizations
to use land on a permanent basis), registration No. 8409 from 3 November 2005, the authors – State
Deputies V. Stretovych, O. Bilorus, Y. Sukhy and others.
All of the above-listed draft laws were rejected, and some quite simply did not reach the stage of
a parliamentary vote9
In May 2005 the Cultural and Spiritual Development Committee of the Verkhovna Rada in session
also rejected the draft law «On the financing by the state of religious communities» (draft law ¹ 6051
from 21 August 2005, registered by State Deputy L. Chernovetsky) as contravening the Constitution
of Ukraine. The draft proposed for example, «to allocate 100 million UH from the Ukrainian State
Budget for the support of religious communities which pray for the well-being of society and of the
state, for the spiritual and physical health of the leaders of Ukraine».
One of the draft laws which was approved by the Verkhovna Rada at its first reading and accepted as the basis on 22 January 2005 specifies the conditions for having the right to a postponement
9
M. Vasin, legal specialist for the Institute for Religious Freedom, Master of Law. An Analysis of legislative initiatives pertaining
to freedom of conscience and of the activities of religious organizations during 2005 // http://www.risu.org.ua/freedom/analytics/article;8920.
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of military service and to be freed from military training (draft Law No. 8047 from 29 August 2005
«On introducing amendments to the Law of Ukraine «On universal military duty and military service»
(the new version of the Law) at the initiative of the Cabinet of Ministers of Ukraine).
There was lively debate over a legislative initiative from the State Deputy V. Spivachuk on «banning the activities of totalitarian religious sects» (Draft Law ¹ 8397 from 2 November 2005 ð. «On
introducing amendments and supplements to the Law of Ukraine «On freedom of conscience and
religious organizations»). According to the explanatory note to the draft law, its objective is «normative
legal endorsement of a ban on the activities of totalitarian religious sects and the procedure for minors
exercising the right to freedom of conscience». The draft law’s author is convinced that totalitarian
religious sects are socially harmful and that their followers undergo psychological and financial pressure, and may be drawn into illegal activities, and that minors are in particular danger. As examples,
the author cites the activities of such organizations as the Unification Church, Scientology, the Cult
of Satanism, the Transcendental Meditation Society, the White Brotherhood. The inadmissibility of
this proposal, as the result of debate over the draft can be seen as a litmus test for the observance of
the demands of democratic society both of the legislators themselves, and of the representatives of
Ukrainian Churches.
For example, in the draft Resolution ¹ 8397 from 27 December 2005 State Deputy O. Bilorus
expressed the view that the said draft law was inadmissible since its «implementation could lead to
friction in inter-faith relations and, as a result, in society». Moreover, the provisions of the law could
«become a legislative basis for the persecution of citizens on religious grounds, and the norms of the
draft have been written in such fashion that absolutely all religious organizations and their members
could fall within its force.»
It should be added that current legislation has enough norms for protecting citizens from the
destructive influence of any, not only religious, organizations. For example, there is Article 6 of the
Law «On freedom of conscience and religious organizations» and Article 181 of the Criminal Code.
Furthermore, according to information from the State Court Administration of Ukraine one person
was convicted in 2005 under paragraph one of that Article.

4. THE PROCEDURE FOR REGISTRATION OF RELIGIOUS ORGANIZATIONS
In Ukraine one needs to receive «legal entity» status in order to engage in virtually any formal
religious activities, at least for those involving worship in a building, holding public services or inviting
representatives of foreign religious figures, printing or otherwise disseminating literature, etc
Unregistered communities encounter problems with organizing religious events, inviting religious
figures from abroad, arranging alternative (non-military) service etc. Clearly such restrictions are a
violation of religious freedom since the right to organize religious services, study and teach religion,
publicize ones own beliefs and other activities have a direct impact on the human right to freedom of
religion and should not be contingent upon the legal status of an organization.
It is important to stress that for some religious groups it is extremely important to have the possibility of not registering since the lack of any contact with the state authorities is a part of their teaching. This, for example, is the case with Jehovah’s Witnesses (of whom at the beginning of 2005 there
were 626 registered and 345 unregistered communities), as well as some groups of followers of certain
eastern religions, some pagan teachings and certain Protestant communities. In addition this is the
possibility to legally exist for religious groups who, for varying reasons, have less than 10 members.
The law lacks any clear definition of the legal status of the activities of unregistered religious
groups, as a result of which there are sometimes cases of abuse of this status. For example, we are
aware of cases where unregistered religious communities rent premises for religious activities from state
or educational institutions which in Ukraine is prohibited by law.
Although according to the law religious organizations have to register their charter, in practice
they are required to provide many other documents as well.10 That means that essentially it is not the
charter which is registered, but the organization itself. It is important to note that the establishment by
the legislators of an exhaustive list of forms of religious organizations: a religious congregation, depart10
The Ministry of Ukraine on Nationalities, Immigration and Religion. The Department on religious organizations. Recommendations on the practical application of the Law of Ukraine on freedom of conscience and religious organizations (explanations for the application of each article). Kyiv, 1995 (in Ukrainian)
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ments and centres, monasteries, religious brotherhoods, missionary societies (missions), seminaries and
associations made up of the said religious organizations are a clear violation of the right of individuals to determine the form of their own religious association, as well as of the right to autonomy of
the religious group itself, an element of which being the independent determining of its structure and
independence in its form of management.
As regards the time required for registration – in accordance with Article 14 of the Law
«On freedom of conscience and religious organizations», this constitutes 3 months, including all necessary consultations. However, in practice, the process can drag on for 6 months or more. For example,
the Progressive Jewish Community in Kharkiv reports that it took the local authorities a year to review
their application for registration before issuing a positive decision. A local Buddhist community in the
same city also reported that they had been trying to register changes to their charter since November
2005, however as of April 2006, they had still not received registration. Each time the executive body
had made additional comments or demanded other documents, yet had refused to issue a formal refusal to register the amendments to the charter.
Of the over 40 parish communities of the Donetsk – Kharkiv Exarchate of the Ukrainian GreekCatholic Church (UGCC) which underwent re-registration in 2005, problems with procrastination
over the procedure were experienced only by a community active in Dnipropetrovsk.
As the Institute of Religious Freedom reports, difficulties have also emerged recently with registering the charters (regulations) of religious organizations in Donetsk and other regions, with examples of
officials of departments for religious affairs of regional state administrations demanding that applications for registration of charters (regulations) of religious communities be submitted only after prior
arrangement with representatives of the local authorities or bodies of local self-government11.
The Law of Ukraine «On state registration of legal entities and individuals – entrepreneurs»,
which was aimed at standardizing registration procedure and creating a Single State Register of legal
entities and individuals – entrepreneurs, came into force on 1 January 2004. Its adoption led to legal
collisions when registering certain legal entities, in particular, trade unions, civic, political, charitable
and religious organizations, since the rules and procedure for their registration were set out in separate
laws12 One basically had a situation of double registration of religious organizations, first with the State
Department on Religious Affairs within the Ministry of Justice, or with local state administrations,
then later in the State Registry.
From 2004 – 2005 the Verkhovna Rada considered several drafts for amendments to the given
law. At the end of last year, on 14 December, the Law of Ukraine «On introducing amendments to the
Law of Ukraine «On state registration of legal entities and individuals – entrepreneurs» (No. 4389-1)
was passed, with votes from 319 State Deputies. The law adopted effectively consolidated the situation
with double registration. However, at the request of leaders of Christian Churches and some human
rights organizations, the President vetoed the law.
In summary one should mention that there are two proposals for resolving this problem with
double registration.
One option involves stating that the given law does not apply in the case of registration of those
organizations and associations (including religious) whose procedure for registration is set down by
special laws (the draft law of State Deputy V. Musiyaka from 3 June 2004, registration No. 4389-1).
This proposal was supported by the All-Ukrainian Council of Churches. However amendments were
made to the draft law before it was adopted which reversed the content, and it consolidated the double
registration, leading to a wave of protest and the President’s veto. Overall, an approach involving separate registration contradicts the very principle of a Single Register of legal entities, and is therefore, in
our opinion, hardly expedient.
The other possibility would be to introduce amendments to the special laws: in the case of religious organizations to Articles 14 and 30, with a stipulation that registration is carried out by the State
Registrar, after, for example, the charter has been agreed with the Ministry of Justice. If one follows the
logic of the legislators in creating a Single Register of legal entities, then the next step for implement11
Specialists from the Institute of Religious Freedom. Review of violations of the right to freedom of conscience and religion,
and of cases of interference in the activities of religious organizations in Ukraine in 2005 // http://www.risu.org.ua/freedom/
analytics/article;9251/
12
More detail on problems with registration of religious organizations can be found in: «Analysis of legislative initiatives in freedom of worship and the activity of religious organizations in 2005» by M. Vasin (in English) at: www.risu.org.ua/eng/religion.
and.society/analysis/article%3B9181/
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ing this idea should be to transfer responsibility for registration of legal entities from the Ministry of
Justice to the State Registrar. At the same time, the Ministry of Justice would retain the functions of
monitoring the legality of the registered organizations’ activities. However all these things are closely
connected with the reform of the entire weight of legislation on non-commercial organizations.
The situation as of the present day remains unresolved.
One of the most complex problems remains foreseeing the possibility for associations of religious
organizations or the Church as a general institution to receive legal entity status. On the one hand,
the chance to receive this status to carry out their activities according to their charters is the right of
any organization, including religious ones. For religious organizations, the guarantees regarding such
a possibility are even more vital given their own internal structure which for some of them is strictly
hierarchical. The Parliamentary Assembly of the Council of Europe has on many occasions called on
post-Soviet states to «guarantee all churches, religious organizations, centres and organizations legal
entity status» (Recommendation PACE from 24 April 2002 No. 1556)
On the other hand, for multi-religious Ukraine, where society is not only post-Soviet, but also
postcolonial, this is not a simple issue. Legal entity status for a religious association or the Church as
an institution would, in the first instance, give property rights to, for example, the churches which are
presently in the possession of individual religious organizations (under the law’s classification communities, monasteries, etc). Theoretically they belong to one of the faiths, yet the tendency to change, for
various reasons, jurisdiction complicates any clear distribution. Current legislation guarantees the right
of a particular religious entity in the event that confessional jurisdiction for whatever reason changes to
retain the property which that organization acquired. In other words, for the legislators the parish of the
UGCC can in several months become the parish of the UOC MP together with its church and property, or vice versa. With the issue remaining unresolved of former property of religious organizations,
expropriated under the Soviet regime which is now in the possession of another order, is used by several
religious organizations, or which belonged to one organization and has now been transferred to another – the forcing of the granting of legal entity status to religious associations could heighten old conflict.
At the same time, such a method of regulation violates the structural integrity of a particular religious association, if not de jure, then de facto, and demands if not amendments, then review. Ideally,
the state should ensure both possibilities – for the existence of separate religious groups which do not
form part of any association, and the right of a religious association with clear hierarchical and other
structure.
The situation with registration of the board of the Ukrainian Autocephalous Orthodox Church
(UAOC) Canonical (the former UAOC Synodic) remains unresolved. This is being hampered both
by a complicated situation in the Church itself, and by the negative attitude to the Church of other
Orthodox Churches, as well as by the unwillingness of the authorities to register another Orthodox
Church. In 2004 and 2005 several law suits were lodged by local residents belonging to this Church,
however their cases are still with the courts.
Among claimants is a congregation of the Russian Orthodox Church Abroad (ROCA) from Hrozyn
in the Chernivtsi region. Representatives of the Odessa – Zaporizhye eparchy of the ROCA report that
after the Hrozyn congregation submitted documents for registration, on 1 September 2005 the Head of
the Hrozyn Village Council personally went around to all those who had put their signature on these
documents. Claiming that he had received instructions from the Security Service (SBU), the head of
the council through direct threats that these people would lose their jobs, and that their children could
face problems, succeeded in intimidating several people into withdrawing their names. The next day
at a meeting in Chernivtsi of the senior priest of the congregation, Father Oleksandr Lepeka with the
head of the regional department of religious affairs, the latter stated that he would never register the
congregation’s charter since its presence was not wanted. He would, however, register this charter
within two days if the congregation transferred to the eparchy headed by Metropolitan Onufriy of the
OUC MP.
On 1 June the Supreme Court of Ukraine reversed the resolution of the former Governor of the
Zhytomyr region, S. Ryzhuk, on cancelling amendments made to the charter of the Svyato-Pokrovsk
Parish of the town of Malin, according to which the parish had transferred to the jurisdiction of the
Russian Orthodox Church Abroad13. The Supreme Court thus declared as lawful the transfer of the par13

Both here, and in the reference to the same Church earlier, any reader wishing to read further into the cases should be warned
that there seem to have been two Churches – the Russian Orthodox Church Abroad and the Rusyn Orthodox Church Abroad.
They would appear to have united on or shortly after 10 January 2005. (translator’s note)
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ish from the UOC MP to the jurisdiction of the ROCA abroad. The parish also retained their church
over which there had been conflict with the other members of the parish who did not wish to change
their confessional affiliation.

5. THE LAND ISSUE
If one considers the numerous incidents and the view of the majority of specialists, the land and
property issue remains the aspect of state – religious and inter-faith relations in Ukraine most fraught
with conflict.
This issue is partially addressed through transferring places of worship and property to be shared by
two or more religious communities in accordance with Article 17 of the Law of Ukraine «On freedom
of conscience and religious organizations». Unfortunately, in many cases this has led to situations of
conflict between religious communities of different denominations. Disputes over the right of ownership or use of religious buildings and property are most heated in the Transcarpathian, Chernivtsi,
Ivano-Frankivsk, Rivne and Lviv regions.
Since property and land issues are normally within the jurisdiction of the local authorities, the
scope for abuse and discrimination is vast. In order to resolve this problem, the areas regarding attention now are legislative regulation of the issues involved with returning places of worship and property
to religious organizations; the establishment of clear procedure for allocating property, including sites,
to religious organizations on a lease basis, or the transfer either for a fee or free of charge, of sites for
building places of worship.
In the Land Code of the Ukrainian SSR from 18 December 1990, religious organizations were
granted the right of permanent possession of land, while Article 12 § 5 of the Law «On payment for
land» religious organizations do not have to pay anything for the land as long as they are registered and
are not engaging in business activities. However it became virtually impossible to use this concession
following the adoption of the new Land Code in 2001. In the current Code, the right to permanent
use of a site is defined as the right to possess and use a site which is in state or municipal possession
indefinitely» (Article 92 § 1). And the right to permanently use a site from those which are in state or
municipal ownership is only granted to enterprises, institutions and organizations which are state or
municipal property. Religious organizations are thus deprived of the right to permanent use of land
and therefore to concessions.
In its Ruling from 22 September 2005 No. 5-r/2005 the Constitutional Court of Ukraine declared
Point 6 of the Transitional Provisions of the Land Code unconstitutional since it diminished the content and scope of existing rights of citizens to land (Article 22 § 3 of the Constitution of Ukraine).
This Point states:
«Individuals and legal entities permanently using sites, but who do not, in accordance with this Code,
have the right to this, must by 1 January 2008 reregister according to legally established procedure their
ownership or lease rights to the land».
This makes it possible to hope for a resolution of the given problem. Nonetheless, at the present
time, the issue of permanent use of land remains a problem for religious organizations.
A serious problem is posed by the lack of procedure for allocating sites to religious organizations
as their own property or on a lease basis, so that they can build places of worship or carry out religious activities. This lack of legislative regulation leads to open or covert discrimination against some
organizations.
When a religious organization deemed as undesirable submits and application to have land allocated, it is told that in order to be granted land, it must state which specific site it would like to receive.
This is virtually impossible to find out through legal means since information about the owners of all
sites in a populated area is hard to gain access to. When an organization is finally able to locate such
land, grounds are found for refusing to allocate specifically that site with no alternative being suggested
by the authorities. Using such methods one can refuse to provide sites any number of times. On the
other hand such applications can be granted quite quickly when submitted by so-called «needed» religious organizations. Sometimes the local authorities do not even attempt to conceal their bias.
The following examples provide vivid illustration of the present situation.
In the village of Stoyaniv in the Radekhivsk district of the Lviv region, a congregation of the
Ukrainian Orthodox Church under the Moscow Patriarchate applied on many occasions to the village
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council to be allocated land on which to build a church. In that area there were also communities
of the Ukrainian Greek-Catholic Church and of the Roman Catholic Church in Ukraine. Orthodox
believers from the village were forced to walk several kilometres to another village where there is a
functioning Church of the UOC MP. The village council turned down their application, nonetheless,
arguing that the building of an Orthodox Church could provoke inter-denominational tension.
For 12 years the Roman Catholic in Simferopol were refused land to build a church. The last refusal was in spring 2005, the reason given being that the site the congregation had suggested was already
occupied. No alternatives were offered by the authorities.
A religious congregation of the UOC MP in Chortkiv in the Ternopil region has been trying
to overcome problems connected with receiving land for more than three years. The believers have
provided several suggestions, but all have been turned down. Instead the City Council proposed two
sites – one near a rubbish dump, and the other on the edge of the lake, both of which the congregation
categorically rejected. The believers are forced, therefore, to gather in a private flat which is inconvenient both for them, and for their neighbours who have complained to the law enforcement agenices.
For over 12 years a congregation of the Ukrainian Greek-Catholic Church in Yalta (the Autonomous
Republic of the Crimea) asked to be allocated land on which to build a church. On 22 May 2005, following a positive decision from the Yalta City Council, the land on which God’s Church was to appear
was sanctified. However the congregation’s joy was short-lived. The Crimean media published an open
letter from a group of Yalta residents who expressed their «opposition to the allocation of land and the
building of a Greek Catholic (Uniate) religious buildings on the territory of Great Yalta». After this the
decision to allocate the land was appealed in the Administrative Court, albeit unsuccessfully.
For the fifth year now the Church of Christians of the Evangelical Faith in Ukraine (CEFU) have
been trying to get land to build a central office in the capital. At present, the Kyiv City Council is considering one of the options in the micro-district Svyatoshyno. Despite the fact that no decision on the
land has yet been taken, protest actions are already being held against the possible building. RISU was
informed by the information service of the Church of Christians of the Evangelical Faith that this site,
with an area of 0.3 hectares on Vidpochynek Street, 5, is the third option proposed by the Kyiv city
authorities. The first, suggested by the capital’s Department of Land Resources, while approvals were
being obtained, was rejected by the district state administration since a high-rise building was planned.
In addition, an Orthodox Church was being built nearby. The second option, suggested by the Church
of the CEFU, after a huge amount of work as well as hefty expenses incurred by the Church, was also
rejected by the Environmental Service on the grounds that some not yet very old pine trees were growing on the site. The fate of the last of the proposed sites is being considered by the Kyiv City Council.
A Spiritual Centre is planned to coordinate the activities of more than 2000 communities of the CEFU.
Jehovah’s Witnesses are also experiencing difficulties in receiving land to build their place of
worship (Hall of the Kingdoms). Throughout 2005 445 applications were submitted by Jehovah’s
Witnesses to local authorities asking to be allocated land. Of these, 238 applications were accepted for
consideration, while only in 58 cases did the Jehovah’s Witnesses actually receive a permit to lease
land. A further 50 applications are still under consideration and it is likely that the majority will be
rejected. Another 130 were not allowed with the following reasons being cited by the authorities: in 82
cases – due to lack of free or suitable sites; 28 applications were turned down without any explanation;
14 – lack of votes from deputies because of religious intolerance; 4 – all sites had been put out to tender; 1 – the building did not fit in with local architecture; 1 – the authorities did not want to change
the intended purpose of the land. Nor do the cases mentioned where land was allocated mean that the
local religious communities can immediately begin construction. Now on average they will need two
years in order to obtain 63 approvals from the controlling authorities in order to begin building. The
actual construction will not take long – approximately a month and a half. However after that another
month to one year will be needed in order to obtain 5 permits for use. Only after that will it be possible
to begin using it as a place of worship.

6. RELIGIOUS EDUCATION
Religious education, being the possibility to freely teach and study the teachings of ones chosen
religion is an integral element of the right to freedom of religion and worship. The right to religious
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education is, furthermore, based on the right to personal development, and the right to education.
Finally, this right involves the inalienable right of parents to bring up their children in accordance with
their beliefs.
In Ukraine, according to the Constitution of Ukraine, the Law «On freedom of conscience and
religious organizations» and the Law «On education» «school is separated from the Church». The
Constitution (Article 35 § 3) states this succinctly: «The Church and religious organisations in Ukraine
are separated from the State, and the school — from the Church».
One can with certainty report that in 2005 it was issues connected with religious education which
received the most media and public attention.
The following two key issues relating to religious education may be identified:
1) the inclusion of the study of religion or religious ethics in the curriculum of general state
schools;
2) the recognition of higher religious education (theology) and the accreditation of the corresponding educational institutions.
THE INCLUSION OF THE STUDY OF RELIGION OR RELIGIOUS ETHICS
IN THE CURRICULUM OF GENERAL STATE SCHOOLS

The issue itself, regardless of the debate which developed this year, dates back to 1992. It was then
that in general educational institutions in the Lviv, Ternopil and Ivano-Frankivsk regions that following rulings by bodies of local self-government an experimental subject «The foundation of Christian
morals» was introduced on an optional basis.
As of 26 July 2006, according to figures from regional and local education departments, subjects
with a spiritual theme («Christian Ethics», «Christian Culture», «Foundations of the Orthodox Culture
of the Crimea» and others) are studied in the Autonomous Republic of the Crimea, in 17 regions of
Ukraine and in the cities of Kyiv and Sevastopol, in all in 4,020 general educational institutions, this
constituting 19.4% of the total number. This means that around 356,000 students, or 7% of the overall
number, study such subjects.14
The Ministry of Education and Science, through Order No. 349 from 9 June 2005, took on the
responsibility within the framework of measures for implementing the Program of the Cabinet of
Ministers of Ukraine «Towards the People» of drawing up a draft law «On introducing amendments
to the Law of Ukraine «On general secondary education» (on creating conditions for students to study
General Ethics as part of the school curriculum and Religious (Christian) Ethics in Sunday schools,
however the given draft law did not reach parliament.
After the statement of the President of Ukraine about the need to introduce «Ethics of Faith»
into schools, the Ministry of Education and Science tried from September 2005 to include Ethics as a
compulsory subject in the curriculum.
However representatives of religious organizations spoke out against such a substitution of concepts. A number of organizations took specific steps to attract public attention and to make progress
on resolving the issue.15
One should note that opinions were divided on the issue of religious education in schools. Some
members of religious and civic organizations insisted on including in the state school curriculum a
course in Christian Ethics based on the Bible but without any elements of cultural traditions which
might lead to inter-denominational tension. It became clear, furthermore, that the teaching of this
subject must definitely be on an optional basis so as not to violate the rights of other religious or atheist
groups. This position was shared by most Protestant Churches, the Ukrainian Association for Religious
Freedom, as well as analysts from the Razumkov Centre. A somewhat different proposal was put forward by some representatives of the so-called «traditional» Churches. They suggested, firstly, that a
course in Christian Ethics should be based specifically on those religious and moral traditions, typical
among Ukrainians. They also considered it desirable to make the subject compulsory so that children
from other religious and national traditions could learn about the customs which form the basis of
Ukrainian culture.16
14

Order No. 437 of the Ministry of Education and Science of Ukraine from 26 July 2005
Interview with Petro Hanulych, General Secretary of the Ukrainian Association for Religious Freedom // http://www.risu.org.
ua/ukr/religion.and.society/interview/article;6615/
16
More detail can be found in issue No. 8 (68) 2005 of «National Security and Defence» dedicated to the debate on religious
education and upbringing in Ukraine // http://uceps.org/additional/NSD68_ukr.pdf
15

93

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
In implementation of the Instruction of Ukraine’s President from 8 July 2005 No. 1-1/657 on
overcoming the spiritual and moral crisis in society, the Ministry of Education and Science established a special commission to prepare the content of new optional courses of the Ethics of Faith and
Religious Studies. It appointed to the commission well-known academics, philosophers, educationalists, teachers and representatives of different Christian denominations.
At the same time, so as to comply with Article 35 of the Ukrainian Constitution on each person’s
«right to freedom of personal philosophy and religion», the Ministry of Education and Science issued
Order No. 435 from 26 July 2005 which establishes the right of parents to choose whether their children,, beginning from the 2005/2006 academic year, study the subject «Ethics» in grades 5-6, or optional courses on moral and ethical issues which are being piloted in the regions. Such courses include
«Foundations of Orthodox Culture», «Christian Ethics», «Christian Culture», «Foundations of Muslim
Culture of the Crimea»» etc. The Order also allows for students in general educational institutions to
study both the subject «Ethics», and an optional course with a moral – ethical focus.17
One should point out that optional courses are supplementary classes which are organized with the
aim of broadening and deepening knowledge in a particular area to cater to students’ interests and their
parents’ wishes. Parents need to write to the Director of the educational institutions confirming the
wish that their children study a particular optional course. The minimum number of students needed
to run an optional course is 8, or in rural areas, 4. (Ministry of Education and Science, Order No. 128
from 20 February 2002). Groups are formed either from one class or parallel classes. Optional courses
are, as a rule, short, being intended for 30 – 35 hours a year. There is no formal assessment of the level
attained during these optional courses on moral and ethical issues.
Study programs and textbooks for these optional courses are approved by the relevant scientific
and methodological commission of the Ministry of Education and Science (MES) of Ukraine, in this
case, by the Committee for Ethical Issues. The courses are taught by secondary teachers who need a
document confirming that they have had the appropriate training on the basis of institutes of postgraduate pedagogical studies.
The position taken by the MES would seem to be correct, but unfortunately it was only clearly
outlined this year. By recognizing parents’ rights to decide whether their children receive religious
education, the MES have eliminated the threat of religious views being forced on school students, this
complying in general with both the Ukrainian Constitution and with international standards in the area
of human rights. One can also welcome the clearer definition of the subject of these optional religious
studies course, as well as of the procedure for running them.
THE RECOGNITION OF HIGHER RELIGIOUS EDUCATION (THEOLOGY) AND THE ACCREDITATION
OF THE CORRESPONDING EDUCATIONAL INSTITUTIONS

With regard to safeguarding the right to higher religious education, one positive move was Order
No. 363 of the MES from 16 June 2005 which finally approved amendments to the List of General
Areas of Study and Professions for which specialists are trained in higher educational institutes, with
the relevant academic qualifications. The List had originally been accepted by the Cabinet of Ministers
back on 24 May 1997. Now under the section «Humanities», and the sub-heading «Philosophy»,
«Theology» has been introduced at three educational and professional levels: a Bachelor’s Degree,
«Specialist», and «Master’s Degree». Presumably the next step will be to approve a religious studies
curriculum and accreditation of theology institutes.

7. THE USE OF IDENTIFICATION NUMBERS
Provisions in Ukrainian legislation on introducing identification numbers for keeping records on
individual tax payers do not directly limit freedom of religion and worship however the issue remains
important for many believers of particular religious organizations.
At special hearings entitled «Freedom of conscience and identification numbers» in parliament in
2005, the issue was again discussed of whether ID numbers should be compulsory given the context of
religious freedom, with certain recommendations being passed (Resolution No. 2965 from 6 December
17

Letter No. 1/9-436 of the Ministry of Education and Science of Ukraine from 18.08.2005
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2005). In the last report we discussed this issue in some detail. The parliamentary hearings determined
that on the one hand the passport system breached the integrity and effectiveness of the automated
database of the State Register, while on the other the provisions on a single information system needed
to be brought into conformity with the norms of the Convention for the Protection of Individuals with
regard to Automatic Processing of Personal Data (ETS No. 108). The recommendations were made
in connection with this that consideration be given as soon as possible to the Draft Law «On amendments to the Law «On the State register of individuals paying taxes and other compulsory payments»
(on the right to reject individual numbers), Registration No. 3711-1 from 8 October 2003, and that the
above-mentioned Convention be ratified. The proposed alternative means of registration were through
a letter or symbol-based form of code. The Supreme Court of Ukraine in Case No. 6-19685kc03 based
on appeals from P. and K. against unlawful actions by the State Tax Inspection in Chernihiv in their
Judgment from 17 August ruled that an individual has the right to reject an identification number already allocated.: «In accordance with Article 5 of the Law of Ukraine «On the State register of individuals
paying taxes and other compulsory payments» information is not included in the State Register about individuals who due to their religious beliefs refuse to accept an identification number and have official notified
the appropriate bodies of this. The Law does not allow for limitations to this norm being imposed on people
who had already been allocated an identification number.»

8. RELIGIOUS INTOLERANCE AND INCITEMENT
TO ENMITY BETWEEN DIFFERENT RELIGIONS
Article 37 of the Ukrainian Constitution prohibits the establishment and activity of political parties and public associations if their program goals or actions are aimed at, among other things, «the
incitement to inter-ethnic, racial, or religious enmity».
In 2005 there was a certain increase both in cases involving religious intolerance, and in examples
demonstrating an improvement in relations between different denominations in the country.
On the one hand an increase could be observed in the number of inter-denominational conflicts
with the reason in the majority of cases being the lack of clear regulation as regards property issues.
One can also mention those cases of religious intolerance which had a church – canonical, ideological
worldview or ethnic – religious nature. These would include the misunderstandings between Orthodox
Churches, between Orthodox and Catholic Churches and Orthodox – Muslim conflict, as well as confrontation at the level of «traditional – non-traditional» denominations, and also anti-Semitism. One
must also mention cases where religious intolerance was fuelled at a public level in the mass media,
in education or in the activities of certain organizations. On occasions such religious intolerance was
manifested in acts of vandalism.
The state in turn often simply distances itself from any attempt to resolve the issue. Nor are law
enforcement bodies able to ensure personal safety and protect the property of non-mainstream religious organizations. Despite numerous incidents, in 2005 not one person was punished for inciting
religious enmity or for extreme expressions of intolerance manifested in damage to religious structures
or places of worship. However criminal charges were laid against 479 individuals for desecration of
graves (Article 297 of the Ukrainian Criminal Code).
EXAMPLES OF RELIGIOUS INTOLERANCE IN INTER-DENOMINATIONAL RELATIONS

One of the main sources of religious intolerance could be found in the relations between different
Orthodox Churches, primarily between the Ukrainian Orthodox Churches of the Moscow Patriarchate
(UOC MP) and of the Kyiv Patriarchate (UOC KP). Besides mutual accusations of unlawful or unpatriotic behaviour, representatives of each of these Churches used their influence on the authorities,
both local and national, in order to restrict the activities of the other. For example, recently members
of the UOC MP, who exert enormous influence on the regional authorities in south-eastern regions,
hampered the activities of the UOC KP and of other Churches. Since the change in regime they have
been attempting to continue this policy. However one can now also observe an opposite reaction with
attempts being made to use supporters within the new regime by members of other denominations to
put pressure on communities of the UOC MP.
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In connection with a visit at the end of May 2005 to the Donetsk Region of the Head of the UOC
KP, Patriarch Filaret, a main target of attacks from the media and organizations of the UOC MP,
a group of clergy and believers of the Donetsk – Horlivsk Eparchy of the UOC MP addressed an open
letter to the leaders of the Donetsk region. In it they claimed that the visit was «of a political nature
and aimed at provoking and heightening inter-denominational enmity», and asked representatives of
the authorities to refrain from official meetings with Patriarch Filaret.
The Press Service of the Donetsk Eparchy of the Kyiv Patriarchate reported that in the night from
5 – 6 July 2005 an act of vandalism had been committed at the construction site of the Cathedral of
Saint Andriy the First-called in Donetsk. «Unidentified individuals» had broken up and stolen a sacred
Cross which had been sanctified by the Patriarch of Kyiv and Rus-Ukraine, Filaret, on 30 May 2005,
during his visit to the Donetsk Eparchy. The Press Service stated that certain political – religious
circles headed by O. Bazylyuk, the Head of the Slavonic Party, had tried to obstruct this sanctification, and that Bazylyuk, hiding behind phrases about defending Moscow Orthodoxy in Ukraine, was
trying to destabilize the inter-religious situation in the Donetsk region. «Such acts of vandalism», the
statement from the Donetsk Eparchy reads, «are becoming a kind of depressing «tradition» for the
Donetsk region … and unfortunately some state officials fuel such trends in our region, using concepts like the division of Church and state in order to excuse such actions by religious fanatics of the
Moscow Patriarchate, forgetting that such actions are not a manifestation of religious feelings, but real
vandalism.»18
An even fiercer conflict emerged in the Odessa Eparchy of the UOC MP. The Orthodox congregation of Kamenske in the Artsyzk district of the Odessa region received an instruction from the eparchy
management to voluntarily transfer their church to eparchy property. This outraged the congregation
led by the Priest Vasyl Vremya. At his meetings, attended by the head and the secretary of the village
council, the congregation decided to transfer to the jurisdiction of the UOC KP, and the Bishop of
the Odessa UOC KP, Yakiv (Makarchuk) called upon the authorities to prevent the church in the village of Kamenske being taken by force by members of the eparchy of the UOC MP. In response the
Council of the Odessa Eparchy of the UOC MP published a statement in which they accused Father
Vasyl of infringing the Church’s charter, and the local authorities of interfering in internal Church
matters. The Priest was defrocked, and the authorities were called upon to not change the registration
of the Kamenske village congregation.
RISU was informed by Father Vasyl that pressure was still being exerted on him by representatives
of the Eparchy hierarchy of the UOC MP. Father Vasyl added that members of the UOC MP in the
Odessa Region were obstructing the restoration of the Bessarabian Orthodox Metropolitan within the
Romanian Patriarchate which had existed in that area before the Second World War.
In western regions conflict still arises in Orthodox and Greek-Catholic relations. The absolute
majority of these are based on disputes over property and they do not on the whole have impact on
inter-denominational relations in the area, although there are focal points of religious intolerance.
The Head of the Khrestvozdvyzhenk Cathedral of the UOC MP in Uzhhorod, Father Dmytry
Sydor, came out publicly against the building of two Churches of the Ukrainian Greek-Catholic
Church (UGCC) in the city. He was especially disturbed by the fact that one of the planned Churches
was located next to a Cathedral of the UOC MP which he labelled «aggressive actions by the Greek
Catholics in relation to the Orthodox population».
Perhaps the most glaring example of religious intolerance in Orthodox and Catholic relations was
the public position taken by the leadership of the Moscow Patriarchate and the UOC MP against the
transfer of the central office of the UGCE to Kyiv in August 2005. The Moscow Patriarchate claimed
that this was an unfriendly act in relation to Orthodox believers and an example of Catholic proselytizing on Orthodox territory which would lead to a worsening in Orthodox – Greek-Catholic relations. Some organizations linked to the Church and political forces close to them, like the Union of
Orthodox Citizens, the Progressive Socialist Party and the political party «Brotherhood» held a number
of actions against the transfer of the UGCC Centre to Kyiv where a central Cathedral of the Church
was being built, including actions during a service to mark the move of the Supreme Archbishop
Cardinal Lubomir Huzar.
Incidents of intolerance also continue to occur between the so-called traditional religions and new
religious, Christian or other, movements. These are in the main spontaneous reactions to the appear18
The Ukrainian Orthodox Church of the Kyiv Patriarchate. The Donbas (Donetsk region) remains a region of religious intolerance. (in Ukrainian) // http://www.risu.org.ua/freedom/news/article;6013/
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ance of a kind of competition. This is particularly difficult to cope with for Orthodox believers and
clergy who have been accustomed to a single denomination situation since Soviet times.
The Head of the All-Ukrainian Orthodox Brotherhood, Valentin Lukiyanik, claiming to be speaking on behalf of the Orthodox community, expressed his concern over the plans of the religious
organization «Embassy of God» to organize an action with several thousand participants on Maidan
Nezalezhnosti [Independence Square], and called for the event to be banned. He commented on the
fact that back on 20 May 2002 the State Committee on Religious Affairs had received information
from the President’s Administration claiming that the Pastor of this religious organization, a Nigerian
national, Sunday Adeladja was engaging in destructive activities on the territory of Ukraine. «We consider that such mass actions in the centre of the capital by an organization which is a cause of concern
in society in connection with the manipulation by its leaders of Ukrainian citizens’ consciousness will
contribute towards making both the religious and the social situation in the country more difficult»,
the Head of the All-Ukrainian Orthodox Brotherhood stated in his letter.
In some cases, individual Jehovah’s Witnesses have, while carrying out their religious duties, been
subjected to brutal treatment at the hands of unfriendly homeowners. Since such actions are a crime
committed against an individual, each person must make the decision whether or not to seek legal
defence. In one case, a priest of a local Church brutally beat up a group of Jehovah’s Witnesses. The
assailant caused medium degree bodily injuries, and such acts are classified as criminal. However the
appropriate bodies show the utmost reluctance to investigate such incidents. Following the abovementioned attack they refused to initiate a criminal investigation within the context of Article 161 of
the Criminal Code of Ukraine (inciting religious enmity). A suit has been filed with the court over this
refusal to prosecute.
On 16 November, speaking on behalf of the Ukrainian Inter-Church Council which is made up of
different Christian, largely Protestant Churches, Bishop Volodymyr Harbar addressed an open letter to
members of the clergy, pastors, the President and all Ukrainians. In this letter he expressed concern at
the decision of the Vinnytsa City Council to allocate land for the building of a pagan temple «To the
Single God of the Universe – Dazhboh». «It is clear to all of us that we who have declared ourselves
to be a Christian people, have not managed to free ourselves of a whole array of pagan traditions. The
presence of an idolatrous temple is not merely the building of some kind of structure, nor is it only a
building of depravity – it is also a place of spiritual depravity. We call upon all Churches to use all the
spiritual power vested in the Church, and in prayer to unite to prevent the curse which could fall upon
us because of the spiritual depravity of the people», the appeal reads.
In 2005 a Greek Catholic congregation was established in the city of Yevpatoriya (the Autonomous
Republic of the Crimea). Since they did not have their own church, they rented premises, first in the
only Ukrainian library in the city, then later in the library of the resort medical clinic. Father Bohdan
Kostetsky recounts how over the space of six months, the congregation increased by several times.
During the Jordan festival, Father Bohdan, together with members of the congregation, was invited to
sanctify the premises of School No. 13. The next day the Head, Olha Oleksiyivna Tymoshenko was
summoned to the city council and warned that if she ever again invited a Uniate Priest to the school,
she would be fired. Father Bohdan also noted with bitterness that all notices about the activities of the
UGCC in the city were ripped down.
Jewish organizations consider that in 2005 there was an increase in the number of anti-Semitic
speeches and manifestations of intolerance towards Jewish believers. Several cases were recorded of
vandalism against Jewish places of worship (generally anti-Semitic slogans on walls).
There was an incident on 14 August in Uman where every years Jewish pilgrims come from all
over the world to honour the memory of Rabbi Nachman. State Deputy Petro Kuzmenko, together
with court bailiffs, attempted to seize the biggest synagogue (designed for 5 thousand worshippers) not
merely in the Cherkasy region and in Ukraine, but in all of Europe. In response, the President of the
All-Ukrainian Jewish Congress and the United Jewish Community of Ukraine, Vadim Rabinovich,
appealed to the Prosecutor General Sviatoslav Piskun «to not allow such a violation of the sensibilities
of believers and to urgently place the situation in Uman under his personal control». The conflict had
arisen over the fact that the Rabbi Nachman Foundation which owns the Synagogue owed the firm
«Chance», which belongs to Petro Kuzmenko, 2 million dollars. The Jewish organizations also complained that Kuzmenko had over the years tried to speculate on the pilgrims who come every year to
visit the grave of the great Rabbi.
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On the evening of 28 August, a group of young skinheads in the centre of Kyiv brutally attacked
and injured a Yeshiva (Jewish theological college) student of the Brodsky Synagogue, Mordechai
Molozhenov. The young man was repeatedly kicked and hit with broken glass bottles. Due to the particular attention given to this crime by the Ministry of Internal Affairs, the suspected perpetrators were
detained fairly swiftly. The incident aroused strong reactions from the Jewish community in Ukraine,
and in the world. Vadim Rabinovich called the incident «an appalling, racist crime». He believed that
it was not an isolated incident, but was connected with what he said was the increase in fascist propaganda in the Ukrainian capital. «Hundreds of fascist newspapers and journalists openly espousing racist
and ethnic enmity and inciting inter-ethnic dissent are freely sold. As examples of such publications,
Vadim Rabinovich mentioned the journal «Personnel», the newspapers «Personnel – plus», «Ukrainska
gazeta-plus», «Idealist» and others. Serious concern over the attack was also expressed by the Israeli
Embassy. «This incident has shocked me to the core. We must all make efforts to ensure that such
attacks will not be repeated», Viktor Yushchenko stressed when commenting on the brutal attack. He
stated that the Ukrainian authorities must uphold the principle of respect for people of all cultures,
nationalities and religions.
OTHER EXAMPLES OF RELIGIOUS INTOLERANCE AND INCITEMENT TO RELIGIOUS ENMITY

In 2005 there were not a lot of publications detected in the print media which demonstrated religious intolerance. Most of those which appeared were articles with anti-Semitic content.
Experts from the Institute for Religious Freedom spoke of the danger of broadcasting television
programs on Ukrainian territory or publishing material in the press which incite religious enmity and
lead to public confrontation on religious grounds. Such videos and reports were shown on nationwide
and regional television channels, for example: «Black square» on Television and Radio Company
(TRC) «Kyiv», the program «Top secret. Sects» on STB, the film «Attack on freedom» (made by the
civic organization «The Union for the protection of the family and the individual», Kyiv), the film
«Religion, Politics, Extremism» (made by the Dnipropetrovsk Centre for helping the victims of destructive cults «Dialogue»), and others. However an adequate response from the state controlling bodies was not forthcoming, and it is not therefore possible to exclude the likelihood of films and television
programs being produced in the future which promote religious intolerance and a negative attitude to
people on the basis of their religion.
The publications which can be qualified as inciting religious enmity appear on the whole in
the regional press (for example, «Ukrainska gazeta. Russky variant» [Ukrainian newspaper. Russian
version] in Kyiv; the newspaper «Deloviye novosti» [«Business news»] in Kherson; the newspaper
«Rovenkovskiye vesti» [«Rovenki news»] in the town of Rovenki, Luhansk region, the newspaper
«Donetskiye novosti» [«Donetsk news»] in Donetsk, and others), or in publications from political parties, primarily those with pro-Russian and left-wing or extreme-right-wing views. Among the latter we
should mention the newspaper «Krymskaya Pravda» [«Crimean truth»] and some other pro-Russian
publications from the Crimea, which regularly push anti-Muslim feeling.
The number of bigoted publications on the Internet has increased. A website which stands out for
its extreme level of intolerance is that of the organization «Yedynoye Otechestvo» [«One Fatherland»]
(www.otechestvo.org.ua), which, together with the Union of Orthodox Citizens of Ukraine, is headed
by Viktor Kaurov. The site regularly publishes material which can be considered offensive to believers
of many denominations, especially the Ukrainian Orthodox Church of the Kyiv Patriarchate and the
Ukrainian Greek-Catholic Church, and to fuel religious intolerance.
An important factor for inculcating religious tolerance should be school. However it is often specifically in schools that historical and everyday manifestations of intolerance towards representatives of
other denominations are seen. For example, the Prosecutor’s office of the Kirovohrad region launched
a criminal case against a teacher of the Nesvatkivska general education school for propagandizing antiSemitism and religious intolerance.
The curriculum and program of courses for teachers’ professional development on the fundamentals of safety and survival19 envisages in the section entitled: «Security of the information realm.
Modern information systems» that information be provided about religious sects. This is despite the
fact that the term is not set down in legislation, and therefore in this section a subjective interpretation
19

Letter No. 1/9-315 of the Ministry of Education and Science of Ukraine from 25 July 2000.
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of the concept is more often than not imposed which is frequently incompatible with the concept of
freedom of religious and worship and of the equality of all religious organizations. School teachers then
go on to impart this information to their students in secondary schools.
INCIDENTS OF VANDALISM

Vandalism is one of the most widespread examples of extreme expression of religious intolerance
and bigotry in society.
The Armenian community in Lviv complains of constant acts of vandalism. According to the
Head of the community, Father Tadeos Gevorgyan, near their church which is the Main Cathedral
of the Armenian Apostolic Church in Ukraine, there are regularly acts of vandalism, with unidentified
individuals smashing bottles and windows, breaking the fence. Father Tadeos does, however, mention
that recently vandals have not been writing on the church walls as used to happen. The community
cannot afford to pay for security and therefore turn to the authorities for protection, especially given
that the Armenian Cathedral is one of the most important monuments of the historical and architectural heritage of Lviv.
Employees of a hospital in Chortkiv (Ternopil region) dug up an old Jewish cemetery on land
adjoining the hospital in order to use the area as a garden. This was despite the fact that the cemetery
was registered as a historical monument. It is one of the oldest Jewish burial places in Chortkiv, dating
back to the XVII Century. According to Yakov Baranov, the Head of the Chortkiv Jewish Community,
among those buried there is the founder of the Hassidic Movement in Chortkiv, Rabbi David Moshe
Friedman, and therefore the cemetery is a place of Jewish pilgrimage.
The main office of the Jehovah’s Witnesses in Ukraine report more than 34 cases of vandalism
against their property. These were generally connected with young people who flung various objects at
local places of worship and caused damage. On some occasions the lads were acting under the effect
of alcohol, however in other cases the actions were the result of religious intolerance.
During the night between 18 and 19 June, unidentified individuals smeared oil over the façade
of the St. Joseph Roman Catholic Church on Decembrist Street in Mykolaiv. This was not the
first case where Catholic holy places were desecrated in southern Ukraine, the Press Service of the
Odessa – Simferopol Eparchy of the Roman-Catholic Church explained. During the night before the
funeral of Pope John Paul II the St. Joseph Church had eggs thrown at it. A similar act of vandalism
was committed at that time in Izmail, in the Odessa region. «I am disturbed by the fact that is not the
first time that we have seen aggression against the Catholic Church in Mykolaiv this year», the Bishop
of the Odessa – Simferopol Roman-Catholic Church, Bronislav Bernatsky. «I am also surprised that
the authorities of Mykolaiv virtually do not react to these acts of hooliganism directed against our believers. The Bishop addressed a statement in this respect to the Head of the Mykolaiv Regional State
Administration, Oleksandr Sadykov.
At the «Soniachny» neighbourhood in the city of Ternopil, a black kitten was nailed to a tree and
an icon desecrated. The paper icon was nailed to a tree with a huge nail. Christ’s eyes were cut out,
and the icon had a red five-pointed star in a circle painted over it, with three «6»s underneath, which
would confirm the version that this was the work of Satanists.
Large anti-Semitic graffiti appeared in the middle of July on the two main «Small» and «Central
Synagogues» in Dnipropetrovsk.
In Kyiv the Centre of the Reform Judaism Community «Ha Tikvah» was desecrated. Near the entrance to the centre on 13 June 2005 anti-Semitic graffiti, a swastika and a Star of David hanging from
a noose were discovered. Nearby there was also another piece of graffiti calling President Yushchenko
an enemy of Ukraine.
At night in Donetsk 27 windows of the Church of St. Sergius of Radonezh of the Ukrainian
Orthodox Church of the Moscow Patriarchate were smashed
In the morning of 19 November a temporary wooden chapel on the building site of the Cathedral
of the Ukrainian Greek-Catholic Church in Kyiv burned down. Members of the congregation say that
there are grounds for believing it was an act of arson. A criminal investigation has been initiated.
The police is involved in investigating an act of vandalism at a Muslim cemetery in the village of
Kalynivka in the Chornomorsk district, where several graves were desecrated. The local department of
the Security Service (SBU) has become involved in the investigation. As the Head of the Chornomorsk

99

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
regional Mejlis of the Crimean Tatars, Veli Ibrayimov, reported, the incident took place during the
night between 30 and 31 August. Vandals brought down eight tombstones, totally destroying some of
them. In addition, on the wall of a place of prayer on the territory of the cemetery during the same
night an offensive message was written in stone with threats and foul abuse directed at the Crimean
Tatars. The Crimean Tatars themselves think that what happened at the cemetery was the act of underage offenders. «In my opinion this was carried out by children, but with something directing them»,
Veli Ibrayimov says. – «One circumstance that inclines me to think this is the fact that the vandals
did not touch the more substantial tombstones, and toppled only those which even children would be
strong enough to bring down». The Head of the regional Mejlis noted that the Chornomorsk district
had until recently been considered one of the most peaceful in the Crimea as far as inter-ethnic conflict was concerned. «In general our area is quiet, and this is the first act of vandalism in our district.
However, clearly those who don’t want things to be alright here can reach even the edge of the Crimea.
It is possible that those vandals were directed by somebody from Simferopol». He added: «We told
officers from the law enforcement bodies that it they don’t find those responsible for what happened
within 1 or 2 months, we will find them and punish them ourselves. However the top people in the
police and the SBU have promised us that they won’t close the criminal case into this until the offenders have been arrested.»

9. DISCRIMINATION ON RELIGIOUS GROUNDS
According to Article 24 of the Ukrainian Constitution citizens have equal constitutional rights
and freedoms and are equal before the law. There shall be no privileges or restrictions based on … religious and other beliefs. The prohibition on discrimination against religious organizations is specified
in Article 5 of the Law of Ukraine «On freedom of conscience and religious organizations»
At the beginning of 2006 Ukraine ratified Protocol No. 12 to the European Convention for the
Protection of Human Rights and Fundamental Freedoms which establishes a total ban on any form of
discrimination, including religious.
It is in general difficult to monitor the cases of discrimination in Ukraine against individuals on
religious grounds because these people often do not wish to complain about those responsible or are
not aware of their rights given the ban on such discrimination.
Discrimination against religious communities is fairly widespread. Examples of intolerance, incitement to religious enmity, as well as the procedure for allocating sites for places of worship clearly
demonstrate differences in attitude to different religious organizations depending on their particular
faith. Such discrimination is prohibited by legislation. However some normative acts effectively establish discrimination on religious grounds.
One example of this is the issue of value added tax (VAT). Back on 12 September 1997 the Cabinet
of Ministers of Ukraine issued Resolution ¹ 1010 approving a List of religious services and objects
intended for religious purposes where payment of VAT was waived on any operations involving their
provision or sale. The UHHRU sent a formal request for information to the designers of this List, the
Ministry of Finance of Ukraine, with regard to the incompleteness of the said List, given the fact that
only religious services and objects intended for religious purposes belonging exclusively to Christian
religious organizations had been taken into consideration. All others were effectively outside the scope
of the List. The situation is made more complicated by the fact that the problem is not solely to do
with VAT. According to Article 7.11.7 of the Law of Ukraine «On taxation of the profits of businesses»
non-profit-making religious organizations have the right to receive income from religious activities.
Since the law provides no definition, the State Tax Inspectorate applies the concept «religious services»
as per the above-mentioned List which does not, as we have mentioned, include a significant number
of religious services of non-Christian organizations.
Legislation thus establishes discriminatory norms regarding taxation of religious organizations of
non-Christian faiths.
In response to UHHRU’s letter the Ministry of Finance stated that the said List had been passed
as the result of «a review of proposals from interested religious organizations» and an expert opinion
on religion carried out by specialists on religious studies, and by whom «the procedure was studied for
the granting by religious organizations of religious services and the use of objects intended for religious

100

V. FREEDOM OF THOUGHT, CONSCIENCE AND RELIGION
purposes, their possible influence of the health and safety of citizens, etc».The Ministry of Finance
also stated that the given List could be supplemented through carrying out an expert opinion into the
religious and worshipping activities of the relevant religious organizations.

10. POLITICAL ACTIVITIES OF RELIGIOUS ORGANIZATIONS
The clearest group of support from political forces has formed around the UOC MP. This includes first of all the Communist Party of Ukraine (the oldest political partner of the UOC MP), the
Party of the Regions, the Socialist Party of Ukraine, the Progressive Socialist Party of Ukraine (which
has even formed a bloc with the organization close to the Church the Union of Orthodox Citizens of
Ukraine) and others. On the website of the Press Service of the UOC MP, led by V. Anisimov – www.
pravoslavye.org.ua – from time to time information appears about the «religious» activity of parties
(primarily defending canonical Orthodoxy) which is of an overtly advertising nature.
From autumn 2005 the involvement increased of church structures of the UOC MP in the election
campaign. Moreover a political battle began between some organizations linked to the Church since
they worked with different parties. A kind of competition emerged between the Union of Orthodox
Citizens which supported the leader of the Progressive Socialist Party, Natalya Vitrenko with its leader,
V. Kaurov, in tenth place on the candidate list for that arty, and the Union of Orthodox Brotherhoods,
headed by V. Lukiyanik who was in 28th place on the candidate list of the Communist Party, and
therefore tried to show that the UOC MP supported that party.
Some religious figures of the UOC MP were also on the candidate lists of parties and blocs. The
Metropolitan of Odessa and Izmail’sk Agafangel (Savvin) was at the top of the candidate list for the
Odessa Regional Council of the Party of the Regions (for whose leader, V. Yanukovych, he had campaigned very actively during the Presidential elections of 2004). In that list, the fifth place was held by
the Mother Superior of one of the Orthodox monasteries of the UOC MP. Priest Dmitry Sydor held
first place in the candidate list of Natalya Vitrenko’s Bloc for the Transcarpathian Regional Council.
He was also registered as candidate for the mayoral elections in Uzhhorod. However the UOC MP
do not see participation in the elections for local councils as political activity. For example, in an interview on TV Channel 5, Father Petro Zuyev from the UOC MP stated: «I would like to draw your
attention to the fact that there is a candidate list for the Verkhovna Rada, and one for local authorities. As regards the Verkhovna Rada, this is undoubtedly political activity. However, as far as the local
councils are concerned, the clergy have a lot of problems at the local level, and one year of democracy in our country has not changed a lot. Problems have remained. And clearly the members of the
clergy who are standing for office explain their actions as making it easier to resolve specific issues.»
One could hear similar views from members of other denominations, for example, from the UOC KP
where members of the clergy also announced their participation in the elections for local councils. For
example, Archbishop Khmelnytsky Antoniy (Makhota) was in 5th place on the candidate list of the
Bloc of Kostenko and Plyushch for the Khmelnytsky Regional Council, while the local clergy from this
same Church did not spurn participation in the elections for district or other local councils.
The Committee of Voters of Ukraine reported that the Metropolitan of the UOC MP had during the special service on 6 January in the Spaso-Preobrazhensk Cathedral campaigned for the mayor
candidate from the electoral bloc «Nasha Ukraina» [«Our Ukraine»]. At the same time, he himself was
a candidate for the regional council from the Party of the Regions.
Overall in the candidate lists of parties and blocs to the Verkhovna Rada, according to information
from the Central Election Committee, as of the end of January 2006, there were 10 religious figures,
mainly from New Pentecostal congregations.
On the other hand, the Council of the Ukrainian Union Conference of the Seventh-day Adventist
Church, whose participants were heads of departments of the Union, conferences and missions of the
Seventh-day Adventist Church, agreed an address to the Seventh-day Adventist Church in Ukraine
with regard to participation in the elections. In it they stress that the position of the Seventh-day
Adventist Church is «non-interference in political processes and the separation of the Church and
state». The document also states that the members of the Church may take part in the elections. Each
person has the right to «a rational choice on political issues and to support any political party».
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The Church does not condemn those Adventists who have been invited to work in the government
or those who stand as candidates in the elections since, as the address states: «the sense of Christian
responsibility may prompt a person to take part in different civic organizations with virtuous social,
educational or human rights aims».
Religious figures from the Ukrainian Greek-Catholic Church at the church level are categorically
prohibited from taking part in the elections for any level of council.
On the other hand, the politicized stand of some Church figures sometimes elicits an openly negatively reactions from believers. For example, complaints have been received by the State Department
for Religious Affairs from believers of the Kamyanets-Podilska Eparchy of the UOC MP over the
actions of the local Bishop Feodor (Hayun) connected with the latter’s support for the Party of the
Regions, headed by Viktor Yanukovych. There were also cases of splits emerging in some Orthodox
parishes as a result of the disagreement of some of the believers with political campaigning in their
Churches, and of their changing to another denomination. Mostly such incidents result in a fierce
battle between denominations over the right to the church and the interference of the authorities or
political forces (the Rivne, Ternopil and Chernivtsi regions).
The Russian True Orthodox Church condemned the use of the Church in political pre-election
technology. In particular, it considers the «Orthodox PR» of the party «Soyuz» [«Union»] and its
leaders to be immoral and also expresses doubts about the authenticity of the relics of Saint Seraphim
Sarovsky which the party «Soyuz» are taking around cities of Ukraine.
The electoral commission of the Autonomous Republic of the Crimea considered for a long time
before registering for the elections for the Verkhovna Rada of the Crimea the bloc «For Yanukovych»
which was creating as a regional department of the Party of the Regions and the party «Rus Bloc» The
problem was that one of the points of the electoral program spoke of its being supported by the canonical UOC MP. Members of the Commission believed that the given provisions fuel religious enmity and
approached competent bodies for an opinion. It was only after this that the bloc was registered.

11. CONCLUSIONS AND RECOMMENDATIONS
In summarizing the above, one should note that at the present time a large number of problem
areas remain regarding the activities of religious organizations which need legislative resolution. In our
view these problems could be resolved more quickly by involving representatives of religious organizations and specialists in drawing up government draft laws and normative acts on issues connected with
freedom of religion and worship. There has up till now been virtually no such involvement. This form
of cooperation will make it possible to resolve issues which arise in practice for religious organizations
and to avoid legal clashes and legislative amendments which do not improve the existing situation.
The main violations of religious freedom identified include:
– failings of current legislation regulating freedom of religion and worship in Ukraine (the orientation of legislation on the rights of groups, and not on the rights of the individual; complicated registration of religious organizations; a permission-based system for the holding by religious organizations of
public events; the lack of clear norms for returning religious property to religious organizations; the
absence of concessions for publicly beneficial activities of religious organizations, etc);
– repeated cases involving direct or indirect interference by representatives of the authorities in
inter-denominational conflict on the side of one of the parties; preferential treatment of one denomination at the expense of others (the Lviv, Ternopil, Rivne and Chernivtsi regions);
– incidents of intolerance manifested towards representatives of other denominations; the placing
of obstructions in the way of carrying out religious activities (most often conflict between Orthodox
Churches, arguments between Orthodox and Catholic Churches, confrontation between «traditional
– non-traditional» religions); cases of anti-Semitism and vandalism; the activity of organizations and
individuals which fuel religious intolerance and enmity;
– procrastination or refusal to allocate religious communities sites for their buildings (complaints
from various regions);
– stalling the process or refusing to hand over former places of worship or other premises confiscated from religious communities under the Soviet regime; the unauthorized seizure of churches by other
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communities (for example, property conflicts primarily in western regions, problems with the return
of Roman Catholic churches and other premises in Odessa, Sevastopol, Kyiv, Zhytomyr and others);
– the use of religious organizations or religious factors for political purposes, in particular during
the elections (Odessa, Kyiv, Transcarpathia, the Autonomous Republic of the Crimea).
A number of positive moves were seen with regard to observance of religious freedom:
– there was a considerable increase in the activity of the All-Ukrainian Council of Churches and
Religious Organizations (a number of meetings were held, including with the President, and several
statements were made);
– in the majority of regional administrations inter-denominational councils have been created
which help in resolving current issues, including those involving property, in the area of state-denominational relations;
– religious organizations have themselves to some extent become more active in upholding their
rights;
– there have been certain improvements in the carrying out by religious organizations of their activities in the army.

RECOMMENDATIONS
1. Ukrainian legislation should be brought into conformity with the demands of Articles 9 and 11 of
the European Convention for the Protection of Human Rights and Fundamental Freedoms in the light
of the court case law of the European Court of Human Rights, in particular, as regards ensuring the
neutrality of the State, the possibility for a religious community to receive legal entity status and to freely
practice their religion. For this it would be desirable to apply the «Guidelines for Review of Legislation
Pertaining to Religion or Belief» prepared by the OSCE / ODIHR and the Venice Commission in 200420
2. In drawing up a new version of the law on religious organizations the focus should be moved
away from checking out organizations at registration stage to monitoring their activity: to accordingly
shorten and simplify the registration of religious organizations, making the procedure at least analogous
with the registration of civic associations.
3. Discrimination must be eliminated when registering the charters of religious communities and
the grounds clearly defined for refusing to register or for cancelling the registration of the charters of
religious communities.
4. The state authorities should not interfere in internal church matters, in particular, those concerning the creation of a single Local Orthodox Church., nor should they impose any particular single
organizational structure, efend one of the sides in internal Church conflicts, etc.
5. Effective mechanisms are needed for avoiding discrimination on religious grounds, particularly
in the penal system, the social sphere and in the area of labour relations. It is also vital to make adjustments to legislation on taxation of religious organizations in order to remove discrimination against
non-Christian organizations.
6. Law enforcement agencies must react appropriately to cases of incitement to religious hostility, especially from dominant religious organizations, and parties fighting organizations which they
consider to be sects.
7. In order to eliminate discriminatory administrative practice and conflict between churches, to
pass clear legal norms with regard to the grounds, procedure and time periods for returning church
property. It would also be expedient to draw up a detailed plan for returning religious property with
these procedures and the time taken for each object defined. Where it is impossible to return such
property, provision of some compensation should be stipulated, in particular, for the construction of
new buildings of worship.
8. Local authorities should review legislative acts they have passed which establish discriminatory
provisions, and also additional limitations, not foreseen by the law, on freedom of religion when holding peaceful gatherings, renting premises, allocating land and returning religious buildings. General
principles should also be clearly outlined for the allocation of sites for building places of worship.
20
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VI. THE RIGHT OF ACCESS TO INFORMATION1
The situation with access to information was very much in the focus of public attention in 2005,
with people eager to see whether the new regime would keep the promises they had made during the
Orange Revolution to make the authorities more transparent and open. Things did not, it transpired,
change as had been promised, however, under pressure from the public there was on the whole an
improvement in access to information. In this unit we provide a brief account of events in this area
which is fundamental for the enjoyment of all rights and freedoms.

OVERVIEW OF NEW LEGISLATION2
In April 2005 the President instructed the Ministry of Justice to prepare two draft laws on access to information and on openness of information by the authorities. The Ministry of Justice began
considering draft laws on amendments and supplements to the Law «On information», prepared by
the Kharkiv Human Rights Protection Group and the State Committee on Television and Radio
Broadcasting. In addition, at the end of the year, State Deputy Viktor Musiyaka tabled a draft law
in parliament on access to information, drawn up by the Centre for Political and Legal Reform.
Nonetheless in the course of the year not one draft law was reviewed. At the beginning of 2006 the
Ministry of Justice finally chose to stay with the KHPG draft law and began preparing this to be presented from the Cabinet of Ministers. One would hope that in 2006 the draft bill will begin its review
procedure by the Verkhovna Rada (Parliament). The draft law «On openness of information by the
authorities», which had previously been passed at its first reading, was unfortunately rejected on its
second review by Parliament.
At the end of 2005 the Verkhovna Rada adopted some progressive laws improving access to information, namely: the Law «On access to court rulings» from 22.12.2006 (coming into force from 1 June
2006), and the Law «On introducing amendments to the Civil Code of Ukraine in connection with
the right to information» from 22.12.2005. The first Law on access to court rulings makes it possible
to achieve greater openness among the judiciary. The given law complies with international standards,
is logically constructed and considerably simplifies the procedure for access to court rulings through
the creation of a Single State Register of Court Rulings (hereafter the Register). According to the Law,
this Register is an automated system for collecting, storing, protecting, registering, searching for and
providing electronic copies of court rulings (rulings, court orders, resolutions, verdicts, decisions). It
is the duty of the State Court Administration of Ukraine to ensure the implementation of the Single
State Register of Court Rulings.
It is planned that by the time the Law comes into force on 01.06.2006 the constant inclusion into
the Single State Register of Court Rulings will have been ensured of decisions of the Verkhovna Rada
of Ukraine, the higher specialized courts, the appeal and local administrative courts, the appeal and
local economic courts, the appeal general courts, while the introduction of court rulings from local
general courts will have been achieved not later than 1 January 2007
An important innovation of this Law is the fact that access to court rulings added to the Register
will be available at any time free of charge on an official website of the Ukrainian judiciary. This access
is full, with one single restriction: court rulings on open general access through their publication on the
1

Prepared by the Chair of the Board of the UHHRU and Co-Chair of the KHPG, Yevhen Zakharov, and Co-Chair of KHPG
Irinna Rapp, with the help of the legal adviser to the «Maidan» Alliance, Oleksandr Severyn (Kyiv), and member of the UHHRU
Board, Oleksandr Stepanenko (Chortkiv, Ternopil region).
2
Material used from the study «An overview of changes in legislation regulating the activities of the Mass Media and freedom
of information in Ukraine in 2005» by Oksana Nesterenko, PhD Student in the Faculty of Constitutional Law of the Yaroslav
Mudry [the Wise] National Law Academy .Available (in English) at the Kharkiv Human Rights Group website: www.khpg.org.ua
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official website of the judiciary, or officially published in print, must not disclose information which
could lead to the identification of individuals. Such information must be replaced by letters or numbers
to denote the person. The need for such a restriction is determined by the need to safeguard the right
to privacy set down in Article 32 of the Constitution of Ukraine. The Law deems Information which
makes it possible to identify an individual to be: names (first name, patronymic, last name / surname)
of individuals, the addresses of the place of residence or where individuals are staying, telephone numbers or numbers of other means of communication, email addresses, identification numbers (codes)
and registration numbers of means of transport. In addition, the texts of court rulings, on general open
access, may not disclose information where, in order to ensure that the said information was not divulged, a court decision was taken to review the case in a court hearing behind closed doors.
The Law also provides regulation of issues involving protection of information being added to
the Register, of reproduction and other use of court rulings, official publication of court rulings, the
procedure for access to court rulings by interested individuals, complaints procedure in the event that
a person is refused access to a court ruling.
The Law «On introducing amendments to the Civil Code of Ukraine in connection with the right
to information», adopted by the Verkhovna Rada on 12 December 2005 amended provisions in Articles
23, 277, 278, 296, 301 and 302 of the Civil Code. For example, the wording of Article 277 was refined.
The previous version of Part 3 of Article 277 had the incorrect statement: «it is considered that negative information disseminated about an individual is untruthful». Precisely in order to avoid ambiguity
in interpretation of this norm by the courts, Part 3 of Article 277 was altered in the next version to
read: «negative information disseminated about an individual shall be considered untruthful unless the
individual who disseminated the information provides proof to the contrary». The provision has been
removed from Article 302 of the Civil Code which read: «… it is also not permitted to collect information which is a state secret or the confidential information of a legal entity» This is undoubtedly an
extremely important improvement since it effectively negates the amendments to the Law on the press
passed on 11 May 2004 which narrowed the norm enshrined in Article 34 of the Constitution stating
that «Everyone has the right to freely collect, store, use and disseminate information by oral, written
or other means of his or her choice». Nonetheless, the said amendments to the Law on the press need
to be directly revoked.
A new version of the List of Items of Information which constitute a State Secret (hereafter
LIISS) approved by the Security Service (SBU) with Order ¹ 440 on 12.08.2005 and registered by the
Ministry of Justice of Ukraine as ¹ 902/11182 from 17.08.2005 was made public in August 2005.
This document differs from its predecessor in that it includes definitions of auxiliary words and
terms, and in each Article the institution is also named whose state experts have designated any given item
of information as a state secret. This is undoubtedly a positive feature of the new version of the LIISS.
The new LIISS contains almost 50 more articles however there is not so very much new information which is now classified as state secrets. Some of the articles have been given in more detail and
reformulated, thus increasing the number of articles. Among entirely new items added to the LIISS,
it is worth noting information about specific indicators of the influence of meteorological conditions
on the activities of the Armed Forces, their tactics (Article. 1.2.5), the organization of covert management of armed forces (Article 1.5.5), plans for field hunter contact (Article 1.7.3), about the longterm prognoses and assessments of central executive bodies concerning the prospects for the strategic
development of bilateral (multilateral) cooperation on issues of Ukraine’s foreign political activities
(Article 3.1.5), about statistical indicators on investigative operations and counter-intelligence activity
which make it possible to estimate the numbers of operational forces and means which are used for carrying out this activity (Article 4.4.8), about the moral and psychological state within the armed forces
(1.2.1, 1.2.2, 4.6.4) and the psychogenic losses (1.2.3), about the guarding and defence of Ukraine’s
diplomatic representations abroad (4.7.4, 4.7.5).
A more detailed analysis of the LIISS raises questions as to the expediency of certain formulations,
as well as the legitimacy of classifying certain information as secret.
In accordance with Point 22 of Article 85 of the Constitution of Ukraine the definition of the
structure, functions, and numerical strength as a whole of the Security Service of Ukraine, the Armed
Forces of Ukraine and other military formations, as well as those of the Ministry of Internal Affairs, is
approved by the Verkhovna Rada and may not therefore be classified as secret.
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For this reason the information in Article 1.1.6 of the LIISS needs to be removed from the list of state
secrets. The same applies to Article 4.1.11 which classifies as secret the staff numbers, including those
in total for the SBU and the Department of the National Guard3. Yet why should these facts be secret?
How can the cost of providing weapons (Article 1.4.7) for the Armed forces, the State Tax Service
and the Ministry of Internal Affairs constitute a state secret? After all, Article 4 § 5 of the Law of
Ukraine «On democratic civilian control over military organization and state law enforcement bodies»
envisages civilian monitoring to be carried out over «transparency of expenditure on national security
and defence».
It is thoroughly inexplicable why and in what way the LIISS deems the supplies of materials and
medical items as a whole to the Armed Forces to be a state secret (Article 1.4.8), when the numerical
strength of the forces as a whole is not classified information.
Articles 1.11.5, 1.11.7 ³ 1.11.8 which relate to topographical information would seem somewhat
out of date given the fact that satellites from space provide any hypothetical opponent the opportunity
to create extremely accurate and high-quality maps.
Article 3.1.5 prohibits in essence any analytical prognoses and assessments of the activity of
Ukraine in the international arena since this could in one way or another have an influence on potential cooperation. If the Article is applied in its present form, then Ukraine will again become a closed
state with unclear aims for its foreign contacts and cooperation.
It remains baffling as to how the extent of revenue from the export of weapons could present a
danger to Ukraine’s national interests and security (Articles 3.2.4, 3.2.5). It should be noted that these
issues are very vigorously discussed in the mass media, including on television, with the participation
of the manufacturers of the weapons, scientists and representatives of the authorities.
Article 4.2.7 following an application from all departments – intelligence, the Security Service of
Ukraine, the National Guard, the border guard service, the tax service, designates as state secret «the
number of premises which, on a confidential basis, are used, prepared for use or were previously used»
to undertake tasks of operative activity. One wonders how this statistical figure could have a negative
impact on the results of investigative operations however its classification as secret gives wide scope for
machinations and corruption in the property sphere in each of the above-mentioned services.
In the same way the classification of statistical information about investigative and intelligence
operations in particular directions (Article 4.4.8) allows extremely broad scope for violations of human rights without any responsibility for their actions. The article, it is true, does relate to the kind of
information which makes it possible to estimate the numbers of operational forces and means which
were used to carry out the particular activity. However this cannot stop the classification of such data
as, for example, the number of warrants issued for interception of information from communications
channels (telephones, mobile telephones, electronic mail, the Internet, etc), the duration of these investigative operations and their results (how many of the activities led to a court consideration of the
case for the investigation of which such tapping was used). It is on the other hand possible to use the
tapping for any purpose at the discretion of the security services, as has been noted more than once by
high-ranking state officials, politicians, journalists, etc.
It is unclear what kind of information is referred to in Articles 4.11.16 and 4.12.1, which can
cause the classification by state experts of material from court cases and detective inquiry work. If the
disclosure of this information «can harm national interests and security», then this information should
be made a state secret and its classification in this case is discussed in Articles 4.12.2 and 4.12.3. If not,
however, then the material should be openly available. One has the impression that all enforcement
bodies have introduced Articles 4.11.16 and 4.12.1 into the LIISS so as to enable them at their own
discretion and in their own interests to make secret effectively any material from the detective inquiry
stage or court cases.
Almost all of the flaws listed here were also inherent in the previous LIISS.
In our opinion, Articles in the LIISS referring to the «moral and psychological state of personnel»
should be removed. Making this information secret is the height of unscrupulousness and folly. The
LIISS fails to provide any definition for the very term «moral and psychological state» or any information with regard to it. In Articles 1.2.1 and 4.6.4 there is simply reference to the classification as secret
of information about the moral and psychological state among the military (the Armed Forced and the
State Tax Service) which make it possible to establish the combat readiness of military troops. From
3

This, according to the newspaper «Ukrainska Pravda» (11.08.2005) is the most firmly closed state body in Ukraine. It has more
or less the same status as a ministry, and would seem to be responsible for guarding high-ranking figures, etc (translator’s note).
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general considerations alone, it is clear that moral and psychological state is determined not only by
combat readiness (which the experts have concerned themselves with separately), but first and foremost
by the relations between officers or ensigns and the soldiers, between the soldiers themselves, that is,
the so-called regulated (or not regulated) relations, the everyday conditions and medical service, the
possibilities for social contact and visits to the unit by relatives or friends of the soldiers, representatives of civic organizations, etc. In this way, information about «didivshchyna» [bullying or worse of
conscripts by officers or more senior soldiers], the quality of food, the use of soldiers for other than
intended purposes and other negative features of military conscription can be considered a state secret.
It is therefore obvious that information about the psychogenic losses of personnel can also be classified
information (Article 1.2.3).
As for information about the effectiveness of the provision of moral and psychological preparation and use of the military which make it possible to determine their level of combat readiness
(Articles 1.2.1, 4.6.4), here it is entirely baffling as to what is meant – perhaps they have in mind the
effectiveness of the influence of those indicators which were listed above, or else maybe they are referring to such kind of secret psychological or psychogenic programs which could influence fighting readiness. All of this can lead to major violations of human rights, whereas Article 8 of the law of Ukraine
«On state secrets» prohibits the classification as secret of any information regarding cases of violations
of human and civil rights and liberties.
As for Article 1.2.2 which classifies «information about the moral and psychological situation in
regions where the military (forces) are being used, which makes it possible to establish their level of
combat readiness», this is a vivid illustration of how General Military Headquarters, whose experts
have included in the LIISS all of the above-mentioned Articles (1.2.1, 1.2.2, 1.2.3) wish to shut away,
and separate the army from that very society which the army is supposed to defend. What exactly did
the experts have in mind in determining what needed to be classified as secret – panic among the
population, the attitude of the population to the use of the military, acts of the military in relation to
the population, and so forth? And how can that be made secret, unless one maybe surrounds the entire
region where the troops are mobilized? Here too it will become clear enough that the situation is not
good. Furthermore, the same Article 8 of the law of Ukraine «On state secrets» prohibits the classification of any information about emergency situations, the state of affairs regarding law and order, cases
of violations of human and civil rights and liberties.
These are extremely cynical and disturbing articles, this being confirmed as well by Article 1.2.3
about the psychogenic losses of personnel which first of all depend on the moral and psychological
condition in the military and in regions where the military are mobilized. In fact, however, psychogenic
losses can arise as a result of the unscrupulous and sometimes unprofessional work of medical commissions which allow clearly unwell young men to be called up, this seriously undermining not only the
authority, but also the fighting capacity of the army.
One should, to be fair, mention that some articles of the previous LIISS which had aroused criticism
have been removed (for example, about the prospects for cooperation between the SBU and security
services of other countries, about the description of routes leading to large railway junctions, stations,
etc), while some, for example, that regarding the death penalty have been formulated more correctly.
1.2. ACCESS TO NORMATIVE LEGAL ACTS

This issue was analyzed in detail in the Report «Human Rights in Ukraine – 2004». The situation
in 2005 changed little. The Law on rules and procedure for making normative legal acts public was still
not passed, and the Ministry of Justice instead issued a departmental instruction which cannot replace
a law. The Presidential Decree ¹503 from 10 June 1997 «On rules and procedure for official publication of normative legal acts, and for their entering into force», was not revoked, and as before, a large
number of normative legal acts were not published. There still remain a lot of classified departmental
instructions which for employees of the corresponding departments would appear to bear more weight
than the Constitution or laws of Ukraine. Normative acts passed by the Prosecutor General of Ukraine,
as before, are not registered with the Ministry of Justice in accordance with the Presidential Decree
¹493 from 21 May 1998 this resulting in a great many of the Prosecutor General’s normative legal
acts not being published. This unacceptable situation must be rectified, with all open access normative
legal acts issued by state executive bodies being published and placed on computerized law systems.
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Certain progress was achieved as regards the use of the illegal stamps restricting access «Not to be
printed», «Not to be published» and «For official use only». This improvement was the result of a widespread campaign to draw the public’s attention to the issue, involving open letters to the President, civil
law suits, the joined forces of a broad range of «Maidan» Alliance civic activists, etc4 The campaign was
launched at the end of January 2005, and has so far achieved the following results:
There has firstly been a substantial decrease in the number of normative acts which are assigned
illegal stamps restricting access. Whereas President Kuchma issued around 900 acts bearing such
stamps, Prime Minister Yanukovych – approximately 100, President Yushchenko has issued 44 (42
Decrees, 2 Instructions, of which 40 were passed before 1 April, and since 1 November 2005 there has
not been one). Yulia Tymoshenko when Prime Minister issued 15 (13 «Not to be printed», as well as
two Instructions under the stamp «For official use only»), while Yury Yekhanurov, who succeeded her,
published none (except for one resolution bearing the stamp «For official use only»). One can state that
the practice of using the illegal stamps «Not to be printed» and «Not to be published» has stopped.
Secondly, the Ministry of Justice of Ukraine has acknowledged that the use of stamps restricting
access not allowed for by legislation is illegal. (cf. the Letter from the Ministry in Appendix 1).
Thirdly, after repeated demands from human rights and civic activists, the Ministry of Justice
provided the names first of 96 resolutions and instructions issued under the government of Viktor
Yanukovych, and then of 295 acts issued by all Ukrainian governments with the stamp «Not to be
printed» (the list of these 295 acts is provided in Appendix 2) beginning from January 2001. The
Ministry of Justice also stated that «in accordance with the instruction of the Cabinet of Ministers of
Ukraine, the chief designers of legislative acts of the Cabinet of Ministers of Ukraine are presently undertaking an expert assessment of those legislative acts of the Cabinet of Ministers of Ukraine bearing the stamps
«Not to be printed» and «Not to be published» (in accordance with the Instructions for the procedure of
accounting, storage and use of documents, cases, publications and other physical forms of information, containing confidential information which is the property of the State, approved by Resolution
¹ 1893 of the Cabinet of Ministers of Ukraine from 27 November 1998).
Should confidential information which is the property of the State be found, proposals will be prepared for classifying the said acts with a stamp restricting access which is allowed for under Ukrainian
legislation. If such information is not found to be present, then proposals will be issued to have the
stamps «Not to be printed» and «Not to be published» removed, and to have the acts published in accordance with established procedure.
It will be seen that an analysis of the names of these normative acts demonstrates that there were a
fair number of documents on matters of defence. However, with regard to the majority of documents,
serious suspicions are aroused both as to the justification for their having been classified as secret, and
as concerns the legality of carrying out the activities which the acts envisage. Such documents can be
divided into three categories: corrupt activities; various perks and benefits for high-ranking officials;
behind the scenes political deals. The question is clear and straightforward: if there is nothing illegal in
these acts, why conceal them from the people?
We would note that the President’s Secretariat has still not dared to disclose even the names of
acts issued by the President with illegal stamps, and this has led to civil law suits.
Nor does the Verkhovna Rada of Ukraine wish to divulge its normative acts carrying illegal stamps.
It was precisely through such acts that state program documents were approved defining development
strategy for Ukraine’s fuel and energy complex however the content of some of the said acts remains
unknown. While these issues are the source of ever more intense interest from the public, and are the
subject of prominent publications in the mass media, as well as in pre-election political polemics, the
state authorities have still not created mechanisms to provide an adequate level of openness and public
participation in drawing up fundamental strategic issues on developing the fuel and energy sector and
ensuring Ukraine’s energy security.
The content of «The national program for the development of energy policy up to 2010», which
was approved by Resolution ¹ 191/96-VR of the Verkhovna Rada of Ukraine from 15 May 1996 still
remains concealed from the public under the stamp «Not to be printed». This is a clear violation of
Article 34 of the Constitution, since it is manifestly plain that classifying the content of this Program
does not comply with any of the criteria for designating information a state secret in the sphere of
economics, science and technology as stipulated in Article 8 of the Law of Ukraine «On state secrets»,
4

For more details, see: Yevhen Zakharov . Campaign against illegally classified information. // Freedom of Expression and Privacy ¹2, 2005 in Ukrainian, and in English at http://khpg.org/index.php?id=1134740987
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In 2005 under the leadership of the Cabinet of Ministers plans were drawn up for «A Strategy for the
development of the fuel and energy sector up till 2030» and the «Key directions for Ukraine’s energy
strategy up till 2030, and further prospects». The draft plans for these documents are being looked at
by various state bodies, and they have been presented to international donor organizations, in particular, the World Bank. At the same time, the process of preparing and discussing them remains virtually
closed to the public. Following approaches from Ukrainian nongovernmental organizations suggesting
that public discussion be conducted on the substance of the programs for energy strategies, the only
response from the highest state executive bodies has been to say that the programs have been placed
on the official website of the Ministry of Fuel and Energy of Ukraine. For its part, the said Ministry
pays no heed to suggestions that there should be public participation in decision making on Ukraine’s
energy strategy.
It should be noted that all of the above-mentioned programs are universally mandatory political
acts. They are a component part not only of energy, but also of environmental, policy since the measures they set out are likely to have an impact on the environment, as well as on the level of national
security. In the given cases, pursuant to Articles 6 and 7 of the international Convention on access to
information, public participation in decision-making and access to justice in environmental matters
(the Aarhus Convention), Ukraine must ensure public participation in the process of drawing up such
documents at an early stage when the opportunities are still available to review different options, and
when such participation by members of the public can be most effective.
It is to be regretted that one can receive no substantive answers regarding the authority to
use stamps restricting access and other forms of restrictions on access to fundamental state documents from the Verkhovna Rada and the Cabinet of Ministers of Ukraine. For example, in 2005,
no responses were received to the formal requests for information from representatives of civic organizations’ with regard to what authority the Verkhovna Rada of Ukraine has to apply stamps restricting access to information in general, and in the specific instance, to use the stamp «Not to be
printed», when passing the Resolution ¹ 191/96-VR of the Verkhovna Rada from 15 May 1996,
as well as information about the number of normative acts passed by the Verkhovna Rada between
2000 and 2005 with the stamps restricting access «Not to be printed» and «For official use only».
It is thus clear that the campaign against the use of stamps restricting access must continue until all
documents of public significance have been disclosed.
1.3. PRACTICE WITH REGARD TO ACCESS TO INFORMATION

In 2005 and 2006, human rights organizations twice submitted formal requests of information
asking for official statistics regarding the human rights situation in the country both at national and
regional levels. . Formal requests for information were sent at the same time to most central state
executive bodies, to the Constitutional Court and the Supreme Court, to the Prosecutor General’s office, the State Court Administration, to the regional bodies of the Ministry of Internal Affairs (MIA),
the Prosecutor General, the Ministry of Justice, the State Court Administration, the State Committee
on Television and Radio Broadcasting, to appeal courts, regional state administrations, as well as to
bodies of local self-government. The statistical data initially requested was for 2003, 2004, and for the
first 6 months of 2005, then later for all of 2005. Where there was no response or a refusal to provide
one of the participants in the campaign with the information sought, civil suits were filed against the
illegal actions (inaction) of the specific body. This campaign is still continuing, but one can already
draw certain conclusions.
In accordance with Articles 32-34 of the Law ‘On Information’, requests for information must be
considered by the relevant departments within 10 days and before the expiry of that period the state
body is obliged to inform the person who made the request in writing whether or not the information
can be provided. Furthermore, an explanation must be given for a negative response. The information
requested must be provided within one month. If the information cannot be given within one month,
the state body is obliged to provide notification of delay, explain the reason why the information cannot be provided within this timescale, and must give a date when the information will be available.
Virtually no central or regional state body which was sent a request for information responded
within 10 days to indicate whether the requested information would be provided, or with a refusal to
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provide it. The responses within this period were the exception, rather than the rule. Overall 295 requests for information were sent. In 124 cases the information sought was provided, in 51 – the request
for information was turned down, while 120 of those sent our letters did not reply at all. 111 repeat
requests were sent out, with only 9 eliciting the information sought. Experience shows that where the
request for information is fulfilled, the response is generally sent within the legally stipulated time period (this period was only exceeded in 18 cases, mainly in responses from the Ministry of Defence).
Correspondence with central state bodies leads one to conclude that the least open state body
remains, as previously, the Ministry of Health of Ukraine (which ignored all requests for information
except one where a pro-forma answer was given), the Prosecutor General’s office and the Security
Service of Ukraine. The Supreme Court was significantly worse at responding to the requests for
information than they had been previously. While the Supreme Court and the Prosecutor General’s
office did not respond to virtually any of the letters asking for information (redirecting a certain
number to the State Court Administration of Ukraine and the Ministry of Internal Affairs from where
answers were received), the responses -«pro-forma» words from the Security Service of Ukraine were
characterized by a conscious and open lack of will to provide the information requested, with the
reasons provided being, in our opinion, pseudo-legalistic. In general one can state that the grounds
for refusing to provide information which is «open under the rules of access» did not comply with
Article 34 of the Constitution of Ukraine and amounted to a violation of the constitutional right
to information. It should, in addition, be mentioned that some of the reasons given for refusing to
provide the information by prosecutor’s offices incline one to think that there is a need for an «anthology of humour» for prosecutor’s office judgments, as well as confirming the general lowering of
the level of legal education, and as a result, a reduced level of professionalism among employees of
the prosecutor’s office. Among the reasons for not fulfilling the requests for information we would
cite the following:
– Bodies of the Prosecutor’s office of Ukraine are not bodies of legislative, executive or judicial
branches of power and are therefore not obliged to provide information in response to such formal
requests for information, as demanded by Article 32 of the Law of Ukraine «On information»;
– Pursuant to Article 9 «each citizen is ensured free access to information which affects him or
her personally, aside from cases foreseen by the laws of Ukraine. However, from the content of your
request for information, it is not clear which specific rights, freedoms and legitimate interests of the organization which you head are to be exercised by the information which you ask for, or how this affects
you personally. For this reason, your right as a citizen and the head of the Odessa Region Branch of
the All-Ukrainian civic organization «the Committee of Voters of Ukraine» to receive the information
is not accepted, as a result of which there are no legal grounds for providing it. The issue of citizens’
conclusions is not envisaged by current legislation.
– This information is only provided by the highest bodies of the Prosecutor’s office.
On the other hand, one can also point to a constructive attitude to the compliance with the Law
«On information» by the State Court Administration which neither ignored the formal requests for
information, nor refused to provide the information for no reason, but consistently gave comprehensive
responses to all requests. We should also mention that there has been a marked improvement in how
the Ministry of Internal Affairs responds to requests for information.
At the same time, one must note the total lack of understanding demonstrated by state bodies
of the fact that only specific information is classified, not the documents as a whole. Instead, if even
one provision of a document should be on restricted access, then access to the entire document is
limited.
6 civil suits were filed with the court calling for the actions (in refusing to provide information),
lack of action (in not responding to the formal requests for information) of state bodies to be recognized as unlawful. These suits were appealing against 15 refusals to provide information and 27 cases
where no response to a request for information was received. Court proceedings are still continuing,
however one can already see that state bodies very often claim that the responses were provided,
however, they suggest, the post office lost them. At a court hearing the representatives of these bodies
produce what is supposedly a copy of the response sent, and the courts on this basis try to terminate
the court proceedings into the case.
With regard to regional state bodies, the situation is even worse, with around 30% of the institutions responding, most often after the time period envisaged by law has elapsed. A further 30-40%
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provided the information when sent the request again, but refusals to provide the information were
more frequent than substantive responses. This does not apply to regional departments of the Ministry
of Justice or of the State Court Administration which respond to the requests, usually within the time
limit, much better than before, and regional departments of the MIA also respond to the requests for
information. Regional bodies of the Prosecutor’s office were especially bad at responding to requests
for information.
Overall, in our opinion, most state bodies and bodies of local self-government, as before, demonstrate an open lack of regard for their duty to provide all those interested individuals with information
about their activities, in accordance with the Constitution and the Laws of Ukraine «On information»
and «On citizens’ appeals». This shows, first and foremost, that most state bodies are in fact continuing
to pay no attention to the public which have instructed them to carry out specific functions, and are
entitled to find out about whether they have been implemented.

3. RECOMMENDATIONS
1. To declassify all normative legal acts classified with the stamps «Not to be printed» and «Not
to be published», and to scrutinize documents classified as «for official use only» in order to establish
whether their classified status is well-founded.
2. To adopt a new law on information which would guarantee the access to information in state
bodies and bodies of local self-government on the basis of the Recommendations of the Committee
of Ministers of the Council of Europe ¹ R 19 (1981), REC 2 (2002), 13 (2000) of the UN/ECE
Convention on access to information, public participation in decision-making and access to justice in
environmental matters (the Aarhus Convention – adopted on 25 June 1998 and ratified by Ukraine in
1999); as well as other international standards on freedom of information.
3. To review the norms of Article 15 of the Law of Ukraine «On state secrets» so as to allow for
only a specific text containing a state secret to be classified, and not the document as a whole.
4. To analyze «The List of items of information that constitute State secrets» in order to decide
whether the classification is warranted, applying the three-component test of the European Court of
Human Rights for determining whether there is «damage» and «impact on public interests», as well as
Article 47-1 of the Law «On information»;
5. To revoke the Decree of the President of Ukraine ¹493 from 21.05.1998. «On introducing amendments to some Decrees of the President of Ukraine on the state registration of normative legal acts».
6. To register all normative legal acts issued by the Prosecutor’s office with the Ministry of Justice
of Ukraine.
7. To create an open register of all normative acts of the prosecutor’s office and an open database
of normative acts which concern citizens’ rights and duties..
8. To create the conditions enabling members of territorial communities to see all decisions passed
by bodies of local self-government (depending on the conditions, in the most efficient manner). Thus,
for example, where possible, to create websites of bodies of local self-government with mandatory placing there of a full register as well as the actual texts of all decisions passed.
9. To ensure the publication and access under an open regime to all decisions passed by local
administrations (at the level of regions, as well as the cities of Kyiv and Sevastopol).
10. Taking into consideration the case law of the European Court of Human Rights and principles
of legislation on the freedom of information, to develop an educational course on international standards of access to information and practice of their application in Ukraine, and to carry out training
for judges of local and appeal courts of all 27 regions of Ukraine and for state officials who work in
public relations departments of state bodies and bodies of local self-government;
11. To run training courses for state officials on the provisions of the Aarhus Convention on access to information, public participation in decision-making and access to justice in environmental
matters
12. For representatives of the mass media, human rights and other civic organizations to monitor
the efficiency of active and passive access to information at central and local levels, to use the courts
more actively against the inaction of state officials with regard to the providing of information and
refusals to provide information.
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APPENDIX 1

Letter from the Ministry of Justice of Ukraine
21.01.2006
¹ Ñ-32705-22
To: O.Y. Severyn
Dear Oleksandr Yevhenovych,
The Ministry of Justice of Ukraine has reviewed your letter concerning the grounds for the application of stamps restricting access to normative legal acts and has the following comments.
Classifying normative legal acts with stamps restricting access, which is not envisaged by legislation, is a violation of the rights of citizens to access to legal information. The Ministry of Justice of
Ukraine has carried out an analysis of acts issued by the Cabinet of Ministers of Ukraine over the years
1991 – 2005 with the stamps restricting access: «Not to be printed» and «Not to be published» which
are not allowed for by Ukrainian legislation.
As a result of their analysis, the Ministry of Justice of Ukraine has approached the Cabinet of
Ministers suggesting that they give instructions with regard to the inadmissibility of future use of the
above-mentioned stamps limiting access and to the publication of acts previously issued by the Cabinet
of Ministers bearing these stamps.
The Deputy Minister, M. M. Shupenya

APPENDIX 2
List of Resolutions of the Cabinet of Ministers of Ukraine issued
in 2001 which bear stamps restricting access not envisaged in Ukrainian legislation
List number

Date
of Act

Number
of Act

1

18.01.2001

2

31.01.2001

3

112

07.02.2001

Name of Act

Stamp

33

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 23 December 1996 ¹1540

Not to be
printed

75

On approving the Program for defusing explosive objects remaining
from the Second World War in the area of the cities of Sevastopol and
Kerch for 2000 – 2005

Not to be
printed

105

On approving the list of posts which can be held by military servicemen of the Armed Forces, the Security Service of Ukraine and other
military formations in bodies of the state bailiffs’ service, and other civilian institutions and the top military and special ranks for these posts

Not to be
printed

Not to be
printed

4

22.03.2001

269

On the creation of a Military Institute of telecommunications and
information systems of the National Technical University of Ukraine
«The Kyiv Polytechnic» and the Scientific Centre of Communications
and information systems of the Armed Forces

5

28.03.2001

304

On ensuring the intake of Ukrainian citizens for conscripted military
service in April – May 2001

Not to be
printed

6

04.04.2001

316

On state support for the development of the rocket and space industry
and the preservation of the scientific and technical potential of the state
design bureau «Pivdenne» [«Southern»] named after M.K. Yangel.

Not to be
printed
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On introducing amendments to the Presidium of the Higher Attestation Commission of Ukraine

Not to be
printed
(Point 2)

564

On allocating funds for ensuring production work of the state enterprise «The Kherson shipping factory»

Not to be
printed

23.05.2001

567

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

10

18.06.2001

658

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

11

19.07.2001

855

On approving the list of enterprises which are exempted from paying
land tax in 2001, and the size of their pieces of land

Not to be
printed

12

26.07.2001

866

On military training for students of higher educational institutions
under the program for Officers of the Reserve

Not to be
printed

13

26.07.2001

879

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

14

26.07.2001

882

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

15

09.08.2001

1007

On allocating funds to the Security Service for obtaining holographic
protective elements

Not to be
printed

16

13.09.2001

1168

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

17

21.09.2001

1218

On increasing the upper limit on the number of employees of the
Secretariat of the Cabinet of Ministers of Ukraine

Not to be
printed
Not to be
printed

7

23.04.2001

378

8

23.05.2001

9

18

10.10.2001

1309

On approving the Regulations on providing weaponry, ammunition,
military technology, and other material means for formations and
units of the internal forces of the Ministry of Internal Affairs in order
to fulfil official fighting tasks during exceptional periods

19

10.10.2001

1319

On measures for optimizing the comprehensive utilization of the military property of the Armed Forces.

Not to be
printed

13.10.2001

1340

On approving the list of military – technical specializations and the
number of conscripts to be trained in these specializations at educational institutions of the Society for the promotion of defence and in
professional – technical institutions in 2002

Not to be
printed

15.10.2001

1348

On feeding norms for work animals of military units, institutions,
and organizations of the Armed Forces, other military formations,
bodies of the Ministry of Internal Affairs and institutions of the penal
system

Not to be
printed

22

26.10.2001

1400

On ensuring the intake of Ukrainian citizens for conscripted military
service in October – November 2001

Not to be
printed

23

16.11.2001

1490

On predicted figures for spending from state funds on defence requirements up to 2010

Not to be
printed

24

17.11.2001

1518

On introducing appendices to the Resolution of the Cabinet of Ministers of Ukraine from 26 July 2001 ¹866

Not to be
printed

25

27.11.2001

1576

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 5 November ¹2062

Not to be
printed

1591

On introducing amendments to the rules and procedure for bringing
into Ukraine firearms by representatives of the security services and
bodyguards of heads of state and members of official delegations from
foreign states.

Not to be
printed

20

21

26

29.11.2001
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27

04.12.2001

1631

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 24 April 2000 ¹692

Not to be
printed

28

28.12.2001

1771

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

29

15.02.2002

144

On the dismissal of Z.V. Kupik from the position of Head of the
Board of the state joint stock company «Ukrainian Television and
Radio Broadcasting»

Not to be
printed

ÇÎ

01.03.2002

242

On introducing amendments to certain Resolutions of the Cabinet of
Ministers of Ukraine

Not to be
printed

31

29.03.2002

420

On ensuring the intake of Ukrainian citizens for conscripted military
service in April – May 2002

Not to be
printed

32

29.03.2002

422

On organizing work on liquidation of planes of the type Tu-22 and
other aircraft carriers of nuclear weapons and means of bringing them
down with the use of foreign material and technical assistance

Not to be
printed

33

29.03.2002

430

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 16 December 1999 ¹2303

Not to be
printed

34

11.04.2002

507

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 16 November 2001 ¹1490

Not to be
printed

35

12.04.2002

512

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

36

13.05.2002

611

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 5 November 1999 ¹2062

Not to be
printed

37

16.05.2002

636

On approving the list of geographic coordination points which define
the position of the outer lines for calculating the width of the territorial sea of Ukraine in the Azov Sea

Not to be
printed

38

17.05.2002

651

On approving the list of enterprises which are exempted from paying
land tax in 2002, and the size of their pieces of land

Not to be
printed

39

17.05.2002

654

On the signing of an Agreement between the Governments of Ukraine
and of the Italian Republic on restructuring Ukraine’s debt

Not to be
printed

40

30.05.2002

707

On approving a draft Agreement between the Governments of Ukraine
and of the Republic of France on restructuring Ukraine’s debt and on
authorizing its signing

Not to be
printed
Not to be
printed

41

30.05.2002

708

On approving a draft Agreement between the Governments of Ukraine
and of the United States of America on consolidation and restructuring of debt directly to the Government of the United States of America or an agent, or which is guaranteed or underwritten by them, and
on authorizing its signing

42

01.06.2002

746

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 10 October 2001 ¹1319

Not to be
printed

43

13.06.2002

811

On approving official personnel for foreign diplomatic institutions of
Ukraine

Not to be
printed
(point 1)

44

13.06.2002

817

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 10 October 2001 ¹1319

Not to be
printed

45

14.06.2002

835

On introducing amendments to some Resolutions of the Cabinet of
Ministers of Ukraine or declaring them as no longer having legal
force

Not to be
printed
(Point 1)

46

01.07.2002

868

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 26 July 2001 ¹866

Not to be
printed

47

01.07.2002

874

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 4 April 2001 ¹316

Not to be
printed
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48

01.07.2002

913

49

01.07.2002

923

50

15.07.2002

51

On approving the composition of the Presidium of the Higher Attesta- Not to be
tion Commission of Ukraine
printed (Para
2 Point 1)
On a business trip of A.V. Palamarchuk for the Ministry of Defence

Not to be
printed

1012

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

23.07.2002

1037

On annulling some Decisions of the Cabinet of Ministers of Ukraine
on awarding benefits to participants in business activity

Not to be
printed

52

25.07.2002

1070

On giving the Yusupovsky Palace and Park Estate Complex the status
of state residence

Not to be
published

53

25.07.2002

1075

On a second additional issue of bonds on the state foreign debt for
the year 2000

Not to be
printed

54

25.07.2002

1080

On measures for carrying out an international program creating the
«Cyclone – 4» Space rocket complex

Not to be
printed

55

17.08.2002

1118

On allocating funds for carrying out urgent measures to ensure vital
activities on the island Zmiyiny

Not to be
printed
Not to be
printed

56

19.08.2002

1214

On introducing amendments to the list of posts which can be held
by military servicemen of the Armed Forces, the Security Service of
Ukraine, and of other military formations in state executive bodies or
other civilian institutions, and the top military ranks for these posts

57

29.08.2002

1252

On declaring the Resolution of the Cabinet of Ministers of Ukraine
from 31 May 1994 ¹342 to be no longer in force

Not to be
printed

58

29.08.2002

1312

On carrying out urgent work to liquidate an emergency situation at the
state enterprise «Horlivsky Chemicals Factory»

Not to be
printed

59

12.09.2002

1334

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

60

26.09.2002

1424

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 25 July 2002 ¹1075

Not to be
printed

1503

On approving a list of businesses of the concern «Bronetekhnika
Ukraina» [Ammunition technology], the lists and scopes of goods
which are covered by Point 22.28 of Article 22 of the Law of Ukraine
«On taxing the profits of businesses»

Not to be
printed

Not to be
printed

61

11.10.2002

62

11.10.2002

1504

On approving an additional list of businesses of the concern «Bronetekhnika Ukraina» [Ammunition technology], the lists and scopes of
goods which are covered by paragraphs of the first and second point of
11.32 Article 11 of the Law of Ukraine «On value added tax»

63

11.10.2002

1505

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 13 December 999 ¹2289

Not to be
printed

64

25.10.2002

1596

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

65

05.11.2002

1665

On approving the Regulations on a Government Commission on reform and development of the Armed Forces of Ukraine, other military
formations, weaponry and military technology

Not to be
printed

66

16.11.2002

1755

On establishing the width of the territorial sea of Ukraine in the Azov
Sea

Not to be
printed

1780

On approving an additional list of businesses of the concern «Bronetekhnika Ukraina» [Ammunition technology], the lists and scopes of
goods which are covered by paragraphs of the first and second point of
11.32 Article 11 of the Law of Ukraine «On value added tax»

Not to be
printed

67

16.11.2002
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68

16.11.2002

1781

On approving a list of businesses of the concern «Bronetekhnika
Ukraina», the lists and scopes of goods which are covered by Point
22.28 of Article 22 of the Law of Ukraine «On taxing the profits of
businesses»

Not to be
printed

Not to be
printed

69

25.12.2002

1972

On approving the list of military – technical specializations and the
number of conscripts to be trained in these specializations at educational institutions of the Society for the promotion of defence and in
professional – technical institutions in 2003

70

25.12.2002

1982

On increasing the number of employees of the Secretariat of the Cabinet of Ministers of Ukraine

Not to be
printed

71

26.12.2002

2038

On increasing the number of employees of the Secretariat of the Cabinet of Ministers of Ukraine

Not to be
printed

72

28.12.2002

2045

On offsetting debt and relating accounts of electricity enterprises with
the State Committee for the State Material Reserve

Not to be
printed

73

16.01.2003

32

On the transfer of the Cultural Centre of Ukraine in Moscow to the
Department of Administration of Affairs

Not to be
printed
Not to be
printed

74

16.01.2003

41

On the procedure for delivery of products within the framework of
the Agreement between Ukraine and the Government of the Russian Federation on production and scientific-technical cooperation of
businesses of defence areas of industry from 15 November 1993

75

18.01.2003

59

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 7 February 2001 ð. ¹105

Not to be
printed

76

06.02.2003

163

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 5 November 1999 No. 2062

Not to be
printed

77

12.03.2003

317

On the awarding of a Certificate of Merit of the Cabinet of Ministers
of Ukraine

Not to be
printed
Not to be
printed

78

12.03.2003

320

On introducing amendments to the list of posts which can be held
by military servicemen of the Armed Forces, the Security Service of
Ukraine, and of other military formations in state executive bodies or
other civilian institutions, and the top military ranks for these posts

79

12.03.2003

323

On the conditions of remuneration for the work of managerial positions in the Centre for Technical Means of control and telecommunications systems of the Cabinet of Ministers of Ukraine

Íå äëÿ
äðóêó

Not to be
printed

80

15.03.2003

345

On introducing amendments to the list of posts which can be held
by military servicemen of the Armed Forces, the Security Service of
Ukraine, and of other military formations in state executive bodies or
other civilian institutions, and the top military ranks for these posts

81

26.04.2003

611

On annulling some legislative acts of the Cabinet of Ministers of
Ukraine

Not to be
printed

82

15.05.2003

706

On approving the list of enterprises which are exempted from paying
land tax in 2003, and the size of their pieces of land

Not to be
printed

83

02.06.2003

820

On measures for the optimization of the network of military educational subdivisions of higher educational institutions

Not to be
printed

Not to be
printed

Not to be
printed

84

02.06.2003

821

On introducing amendments to the list of posts which can be held
by military servicemen of the Armed Forces, the Security Service of
Ukraine, and of other military formations in state executive bodies or
other civilian institutions, and the top military ranks for these posts

85

02.06.2003

825

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 16 January 2003 No. 41
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86

20.06.2003

933

On approving the list of posts which can be held by military servicemen of the Armed Forces, the Security Service of Ukraine and other
military formations, by people in management positions in bodies of
Internal Affairs, the Tax Police in state executive bodies, other civilian
institutions and the top military and special ranks for these posts

87

17.07.2003

1062

On introducing aims to the list of higher educational institutions, the
students of which undergo military training under the program for
Officers of the Reserve

Not to be
printed

1144

On approving the state scientific-technological program «The Creation
of new elements and devices of special purpose electronic technology
for discovering the components of rocket fuel and explosives, and also
contemporary systems for representing information» for 2004 – 2006

Not to be
printed

Not to be
printed

88

24.07.2003

Not to be
printed

89

28.07.2003

1171

On approving an additional list of businesses of the concern «Bronetekhnika Ukraina» [Ammunition technology], the lists and scopes of
goods which are covered by paragraphs of the first and second point of
11.32 Article 11 of the Law of Ukraine «On value added tax»

90

06.08.2003

1210

On servicing the sanatoriums «Koncha-Zaspa» and «Pushcha-Vodytsa» for specific categories of individuals and pensioners

Not to be
printed

On introducing amendments to the list of points of crossing the state
border through which loads for military purposes are transported, as
well as loads connected with atomic energy activity in the event of
their transit through the territory of Ukraine

Not to be
printed

On improving the conditions of work of employees of foreign diplomatic institutions of Ukraine

Not to be
printed
Point 1

91

20.08.2003

1306

92

20.08.2003

1310

93

27.08.2003

1359

On introducing amendments to the Method guide for determining the
depreciation value of the property of the Armed Forces of Ukraine
and other military formations

Not to be
printed

Not to be
printed

94

02.09.2003

1382

On approving the list of posts which can be held by military servicemen of the Armed Forces, the Security Service of Ukraine and other
military formations, by people in management positions in bodies of
Internal Affairs, the Tax Police in state executive bodies, other civilian
institutions and the top military and special ranks for these posts

95

04.09.2003

1401

On allocating funds for carrying out urgent measures to resolve problems over the island Zmiyiny

Not to be
printed

96

09.09.2003

1425

Some issues of the Secretariat of the Cabinet of Ministers of Ukraine

Not to be
printed
Not to be
printed

97

15.10.2003

1613

On approving the list of posts which can be held by military servicemen of the Armed Forces, the Security Service of Ukraine and other
military formations, by people in management positions in bodies of
Internal Affairs, the Tax Police in state executive bodies, other civilian
institutions and the top military and special ranks for these posts

98

29.10.2003

1684

On the organization of works on the utilization of hard rocket fuel of
intercontinental rockets RS – 22

Not to be
printed

99

29.10.2003

1695

On approving the Procedure for the allocation of cities to the appropriate groups of civil defence

Not to be
printed
Not to be
printed

Not to be
printed

100

05.11.2003

1728

On approving the list of posts which can be held by military servicemen of the Armed Forces, the Security Service of Ukraine and other
military formations, by people in management positions in bodies of
Internal Affairs, the Tax Police in state executive bodies, other civilian
institutions and the top military and special ranks for these posts

101

20.11.2003

1799

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 16 January 2003 No. 41
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102

20.11.2003

1802

103

21.11.2003

1815

104

24.11.2003

1816

105

24.12.2003

On approving the list of military – technical specializations and the
number of conscripts to be trained in these specializations at educational institutions of the Society for the promotion of defence and in
professional – technical institutions in 2004

Not to be
printed

On the conditions of remuneration for the work of high-ranking Ukrainian officials and members of the Cabinet of Ministers of Ukraine

Not to be
printed
(Points 1,2)

About M.M. Udovenko and H.M. Shvatsky

Not to be
printed

2000

On approving an additional list of businesses of the concern «Bronetekhnika Ukraina» [Ammunition technology], the lists and scopes of
goods which are covered by paragraphs of the first and second point of
11.32 Article 11 of the Law of Ukraine «On value added tax»

Not to be
printed

Not to be
printed

106

28.01.2004

83

On supplementing the list of posts which can be held by military servicemen of the Armed Forces, the Security Service of Ukraine and
other military formations, by people in management positions in bodies
of Internal Affairs, the Tax Police in state executive bodies, other civilian institutions and the top military and special ranks for these posts

107

04.02.2004

126

On predicted figures for expenditure from overall state revenue for
defence requirements for the period up to 2015

Not to be
printed

108

18.02.2004

188

Some issues involving financial provisions for military servicemen and
the salaries of employees directly involved in training foreign specialists

Not to be
printed

109

26.03.2004

389

Some issues of the Ministry of Defence and the General Military Headquarters

Not to be
printed

110

31.03.2004

406

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 24 December 2003 No. 1990

Not to be
printed

470

On approving the Provision on the state network for monitoring global
navigational satellite systems and the Program for ensuring the functioning and development of the state network for monitoring global
navigational satellite systems for the period up to 2010

Not to be
printed

Not to be
printed

111

14.04.2004

112

14.04.2004

481

On introducing amendments to the list of participants in foreign economic activity who are vested with the right to export military purpose
goods of their own production within the framework of the Agreement
between the Government of Ukraine and the Government of the Russian Federation on production and scientific-technical cooperation of
enterprises of the defence areas of industry from 18 November 1993

113

14.04.2004

482

On the addition of point 2 of the Provision on military representative
offices at enterprises, institutions and organizations

Not to be
printed

114

02.06.2004

735

On the formation of a Council of general constructors on the creation
of technology for defence requirements and state security

Not to be
printed

115

05.07.2004

838

On approving the list of enterprises which are exempted from paying
land tax in 2004, and the size of their pieces of land

Not to be
printed
Not to be
printed

916

On supplementing the list of posts which can be held by military
servicemen of the Armed Forces, the Security Service of Ukraine and
other military formations, by people in management positions in bodies
of Internal Affairs, the Tax Police in state executive bodies, other civilian institutions and the top military and special ranks for these posts

Not to be
printed

925

On supplementing the list of posts which can be held by military
servicemen of the Armed Forces, the Security Service of Ukraine and
other military formations, by people in management positions in bodies
of Internal Affairs, the Tax Police in state executive bodies, other civilian institutions and the top military and special ranks for these posts

116

117

118

13.07.2004

15.07.2004
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118

08.09.2004

1165

On approving the State Program for fundamental and applied research
on issues involving the use of nuclear materials, nuclear and radiation
technologies in the development of areas of economics for 2004 – 2010

Not to be
printed
Not to be
printed

119

08.09.2004

1175

On supplementing the list of posts which can be held by military
servicemen of the Armed Forces, the Security Service of Ukraine and
other military formations, by people in management positions in bodies
of Internal Affairs, the Tax Police in state executive bodies, other civilian institutions and the top military and special ranks for these posts

120

22.09.2004

1252

On approving the list of posts of military servicemen of the State Special Transport Service which can be held by employees

Not to be
printed

121

22.09.2004

1262

On introducing amendments to the Program for utilization of hard
rocket fuel of intercontinental rockets RS – 22

Not to be
printed
Not to be
printed

122

22.09.2004

1265

On introducing amendments to the list of posts which can be held
by military servicemen of the Armed Forces, the Security Service of
Ukraine and other military formations, by people in management positions in bodies of Internal Affairs, the Tax Police in state executive bodies, other civilian institutions and the top military and special
ranks for these posts

123

05.10.2004

1319

On introducing amendments to the Resolution of the Cabinet of Ministers from 16 January 2003 No. 41

Not to be
printed

1376

On creating a Department for monitoring and analyzing matters relating to the protection of the interests of the state in jurisdiction bodies
within the structure of the Secretariat of the Cabinet of Ministers of
Ukraine

Not to be
printed

Not to be
printed

124

15.10.2004

125

30.11.2004

1612

On introducing amendments to the list of posts which can be held
by military servicemen of the Armed Forces, the Security Service of
Ukraine and other military formations, by people in management positions in bodies of Internal Affairs, the Tax Police in state executive bodies, other civilian institutions and the top military and special
ranks for these posts

126

13.12.2004

1643

On adding an appendix to the Resolution of the Cabinet of Ministers
of Ukraine from 5 July 2004 No. 838

Not to be
printed
Not to be
printed

127

12.03.2005

182

On supplementing the list of posts which can be held by military
servicemen of the Armed Forces, the Security Service of Ukraine
and other military formations, by people in management positions in
bodies of Internal Affairs, the Tax Police in state executive bodies,
other civilian institutions and the top military and special ranks for
these posts

128

11.05.2005

327

Issues involving pecuniary provisions for certain categories of military
servicemen of the Department of the National Guard

Not to be
printed
Not to be
printed

129

16.06.2005

474

On supplementing the list of posts which can be held by military
servicemen of the Armed Forces, the Security Service of Ukraine
and other military formations, by people in management positions in
bodies of Internal Affairs, the Tax Police in state executive bodies,
other civilian institutions and the top military and special ranks for
these posts

130

22.06.2005

500

On the rules and procedure for using state funds allocated for the
utilization of hard rocket fuel

Not to be
printed

129

12.07.2005

565

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 2 June 2004 ¹735

Not to be
printed

130

10.08.2005

730

On introducing amendments to the Program for utilization of hard
rocket fuel for intercontinental ballistic rockets RS – 22

Not to be
printed

131

18.08.2005

777

On introducing amendments to the Resolution of the Cabinet of Ministers of Ukraine from 31 January 2001 ¹75

Not to be
printed
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List of the Instructions of the Cabinet of Ministers of Ukraine bearing stamps
restricting access not envisaged in Ukrainian legislation
List
number

Date of
the act

Number
of the
act

Name of the act

stamp

1

24.01.2001

16-i

On the issue in the form of a temporary loan of material assets of
a mobilization reserve for the liquidation of the consequences of a
natural disaster

Not to be
printed

2

31.01.2001

27-i

On the transfer of military property to the State Security of Ukraine
(SSU)

Not to be
printed

3

05.02.2001

33-i

On the transfer of buildings of the military town No. 2 in Kherson to
the operational department of the National Bank

Not to be
printed

4

07.02.2001

36-i

On the transfer of building ¹13/166 of the military town No 166 in
Ivano-Frankivsk under the control of the Ministry of Internal Affairs

Not to be
printed

5

07.02.2001

37-i

On the business trip of Lieutenant V.V. Ivashchenko.

Not to be
printed

6

07.02.2001

40-i

On the transfer of military property

Not to be
printed

7

15.02.2001

47-i

On creating a working group for ensuring the restructuring of part of
the foreign debt of Ukraine within the framework of the Paris Club

Not to be
printed

8

28.02.2001

58-i

On the preparation and participation of a national exhibit at the international exhibition of technology «Idex-2001» (The United Arab
Emirates)

Not to be
printed

9

28.02.2001

59--i

On the transfer of buildings of the military town No. 2 in Romne in
the Sumy region to the Ministry of Emergency Situations

Not to be
printed

10

28.02.2001

61-i

On the business trip of O.F. Velychko and O.K. Dotsenko

Not to be
printed

11

01.03.2001

62-i

On recalculating pensions for particular individuals

Not to be
printed

12

01.03.2001

68-i

On financing expenditure on managing the national debt

Not to be
printed

13

04.04.2001

127-i

On customs and excise documentation for loads which have been delivered for building the sanatorium «Sinyohora» in the village of Huta
in the Ivano-Frankivsk region

Not to be
printed

14

13.04.2001

137-i

On customs and excise documentation for grain

Not to be
printed

15

23.04.2001

141-i

On the business trip of lieutenant colonel I.B. Arhuchynsky

Not to be
printed

16

23.04.2001

148-i

On the issue in the form of a temporary loan of material assets of
a mobilization reserve for the liquidation of the consequences of a
natural disaster

Not to be
printed

17

23.04.2001

150-i

On the transfer of building ¹ 4 of the military town No 16 in Kharkiv³

Not to be
printed

18

06.05.2001

167-i

On the business trip of Lieutenant D.V. Shcherban

Not to be
printed

19

06.05.2001

181-i

On creating an interdepartmental working group for drawing up drafts
of a Concept of information security and a Program for fighting crime
in the area of information technology

Not to be
printed
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20

23.05.2001

211-i

On the transfer of an electrical accumulator

Not to be
printed

21

23.05.2001

214-i

On the transfer of property of military towns under the control of the
Ministry of Internal Affairs

Not to be
printed

22

23.05.2001

217-i

On customs and excise documentation for loads which are transferred
under the contract from 21 January 2001 ¹31/99 (USE-16.3-61ÊÓÊÅ-ÎÎ)

Not to be
printed

23

25.05.2001

218-i

On the location of some organizations

Not to be
printed

24

25.05.2001

219-i

On the location of the Commission on business activities and the
organization of civic organizations for the Disabled

Not to be
printed

25

25.05.2001

226-i

On the purchase by the State Tax Administration of computer equipment

Not to be
printed

26

28.05.2001

224-i

On customs and excise documentation for the plane An-24, which is
brought onto the customs and excise territory of Ukraine

Not to be
printed

27

06.06.2001

237-i

On the transfer of military property to the Republic of Slovakia

Not to be
printed

28

18.06.2001

242-i

On the business trip of Lieutenant S.O.Nahoryansky

Not to be
printed

29

21.06.2001

254-i

On the business trip of Major P.O. Struk

Not to be
printed

30

21.06.2001

255-i

On the financing of the production of tanks

Not to be
printed

31

27.06.2001

259-i

On pension provisions for particular categories of officials

Not to be
printed

32

06.07.2001

267-i

On the transfer of a building into the ownership of B.Y. Paton

Not to be
printed

33

11.07.2001

282-i

On the business trip of lieutenant colonel V.H. Shved.

Not to be
printed

34

11.07.2001

285-i

On the transfer of a plane under the control of the Department of
Administration of Affairs

Not to be
printed

35

11.07.2001

286-i

On the transfer of military property under the control of the Department of Administration of Affairs

Not to be
printed

36

12.07.2001

288-i

On customs and excise documentation for a load which has been delivered for the Andrushivsky bakery enterprise in the Zhytomyr region

Not to be
printed

37

20.07.2001

290-i

On the business trip of S.I. Stepanyuk.

Not to be
printed

38

26.07.2001

312-i

On the transfer of property of the military town No. 1 in Chernivtsi

Not to be
printed

39

08.08.2001

329-i

On a guarantee from the Cabinet of Ministers of Ukraine for ensuring the delivery to the Republic of Greece of production of the state
enterprise «The V.O. Malyshev Factory»

Not to be
printed

40

09.08.2001

336-i

On the transfer of military technology

Not to be
printed

41

31.08.2001

402-i

On the business trip of General of the Internal Service, Y.F. Kravchenko to the Interregional Academy for Personnel Management

Not to be
printed

42

13.09.2001

411-i

On recalculating pensions for former deputy heads of central executive bodies

Not to be
printed
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43

13.09.2001

426-i

On the business trip of V.M. Koval and O.Y. Pisotsky

Not to be
printed

44

13.09.2001

428-i

Issues involving the sale of military property

Not to be
printed

45

26.09.2001

448-i

On additional measures for protecting the interests of national producers of goods on the foreign and internal market

Not to be
printed

46

26.09.2001

449-i

On introducing amendments to the Instruction of the Cabinet of Ministers of Ukraine from 27 June 2001 No.259

Not to be
printed

47

26.09.2001

454-i

On the transfer of military property under the management of the
Ministry of Emergency Situations

Not to be
printed

48

26.10.2001

501i

On the transfer of buildings of the military towns ¹37 and 38 in Kharkiv under the management of the SSU

Not to be
printed

49

26.11.2001

502-i

On the transfer of means of transportation

Not to be
printed

50

16.11.2001

512-p

On the transfer of military property

Not to be
printed

51

17.11.2001

520-i

On the transfer of weaponry

Not to be
printed

52

17.11.2001

524-i

On the transfer to the SSU of a confiscated car

Not to be
printed

53

29.11.2001

533-i

On the business trip of Major General of the Tax Police, V.M. Pukhlyak

Not to be
printed

54

03.12.2001

553-i

On exercising control over the activities of the Black Sea Fleet of the
Russian Federation, temporarily stationed on the territory of Ukraine

Not to be
printed

55

13.12.2001

570-i

On the transfer of buildings of the military town No. 3 and the integrated propertycomplex of the military town No. 62 under the control
of the State Department on Penal Issues

Not to be
printed

56

13.12.2001

572-i

On financing measures for cryptographic and technical protection of
information, the defence of which is safeguarded by the state in accordance with legislation

Not to be
printed

57

02.01.2002

2-i

On customs and excise documentation for loads which have arrived
at the separate subdivision of the Southern Ukraine Nuclear Power
Plant of the state enterprise of the National Nuclear Energy Complex
«Energoatom»

Not to be
printed

58

24.01.2002

18-i

On customs and excise documentation for equipment being taken outside the territory of Ukraine

Not to be
printed

59

24.01.2002

19-i

On customs and excise documentation and state registration for means
of transportation

Not to be
printed

60

28.01.2002

33-i

On creating an interdepartmental working group for drawing up a
Concept for the development and effective exploitation of the gas
transportation system of Ukraine

Not to be
printed

61

08.02.2002

40-i

On conditions of remuneration for the work of the Head of the Department of administration buildings of the Economic Administration of
the Secretariat of the Cabinet of Ministers of Ukraine, A.S. Shiyanov.

Not to be
printed

62

14.02.2002

64-i

On the transfer of military property under the management of the
Ministry of Industrial Policy

Not to be
printed

63

13.03.2002

111-i

On withdrawing from the stocks of the Naval Forces the destroyer
«Malyn»

Not to be
printed

64

13.03.2002

125-i

On carrying out measures to give state support to the twice Hero of
the Soviet Union, V.S. Petrov

Not to be
printed
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65

13.03.2002

133-i

On the transfer of vehicle technology to the Novohrad-Volyn District
State Administration

Not to be
printed

66

13.03.2002

134-i

On the transfer of vehicle technology to the Pishchansk District State
Administration

Not to be
printed

67

13.03.2002.

135-i

On approving the list of military property which it is planned to take
away from the Armed Forces

Not to be
printed

68

18.03.2002

143-i

On the transfer of military property under the management of the
Ministry of Education and Science

Not to be
printed

69

29.03.2002

158-i

On customs and excise documentation for a grain combine MDW
Å -525 Hyfa

Not to be
printed

70

29.03.2002

173-i

On preparing proposals for introducing amendments to laws and other
normative legal acts on the specification of the tasks of the Armed
Forces and other military formations

Not to be
printed

71

29.03.2002.

175-i

On approving the list of military property which it is planned to take
away from the SSU

Not to be
printed

72

29.03.2002.

176-i

On the transfer of military property under the management of the SSU

Not to be
printed

73

29.03.2002

177-i

On the transfer of military property under the management of the
State Committee of the State Border Guard Service

Not to be
printed

74

30.03.2002

183-i

On creating an interdepartmental working group for resolving issues
regarding the completion and further exploitation of the cruise ship
«Ukraina» and the cancelling of the debt for work carried out by the
state enterprise «Shipbuilding Factory named after the 61 Komunard»

Not to be
printed

75

11.04.2002

193-i

On the timescale for the carrying out by the limited liability company
«Pobuzky nickel and iron metalwork factory» of operations with raw
materials to produce nickel and iron.

Not to be
printed

76

11.04.2002

198-i

On customs and excise documentation for computer technology received by the State Tax Administration¿

Not to be
printed

77

12.04.2002

214-i

On approving the list of immovable military property which it is planned to take away from the internal forces of the Ministry of Internal
Affairs

Not to be
printed

78

12.04.2002

215-i

On approving the list of military property which it is planned to take
away from the State border forces

Not to be
printed

79

12.04.2002

216-i

On approving the list of military property which it is planned to take
away from the forces of civil defence

Not to be
printed

80

27.04.2002

243-i

On the transfer of a part of a building under the control of the SSU

Not to be
printed

81

16.05.2002

253-i

On the transfer of military technology to the Novohrad-Volyn District
State Administration

Not to be
printed

82

16.05.2002

254-i

On the registration of a car BMW-730

Not to be
printed

83

16.05.2002

256-i

On approving the working draft plan for the construction of an integrated telecommunications system in the Government Building

Not to be
printed

84

01.06.2002

290-i

On approving the list of military property which it is planned to take
away from the Department of the National Guard

Not to be
printed

85

01.06.2002

291-i

On the transfer of the military property of the SSU

Not to be
printed
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86
87

04.06.2002

303-p

On customs and excise documentation for road transport vehicles of
the state enterprise «United enterprise for transport provision» of the
State Department of Affairs and the vehicle enterprise of the Economic
Department of the Secretariat of the Cabinet of Ministers of Ukraine

Not to be
printed

88

13.06.2002

318-p

On the business trip of General of the Internal Service, Y.F. Kravchenko to the Kherson Regional State Administration

Not to be
printed

89

13.06.2002.

319-i

On the business trip of General of the Internal Service, Y.F. Kravchenko to the Interregional Academy for Personnel Management

Not to be
printed

90

13.06.2002

324-i

On the transfer of the integrated propertycomplex of the military town
No. 243 under the State Committee of the Border Guard

Not to be
printed

91

13.06.2002.

325-i

On customs and excise documentation for electric motors imported
for «Rovenkiantrytsyt»

Not to be
printed

92

14.06.2002

331-i

On creating an interdepartmental working group for drawing up a draft
Decree of the President of Ukraine «On approving the Procedure for
introducing and implementing measures for the legal regime in a state
of martial law»

Not to be
printed

93

14.06.2002

340-i

On annulling certain instructions of the Cabinet of Ministers of
Ukraine

Not to be
printed

20.06.2002

346-i

On the state of fulfilment of the Action plan aimed at supporting the
regime of the state border of Ukraine and the border area regime, the
development of the Border Guard forces of Ukraine and customs and
excise bodies of Ukraine for the period up to 2005

Not to be
published

94

01.07.2002

351-i

On approving the list of military property which it is planned to take
away from the internal forces of the Ministry of Internal Affairs

Not to be
printed

95

11.07.2002

385-i

On introducing amendments to the Instruction of the Cabinet of Ministers of Ukraine from 1 November 1994 ¹811

Not to be
printed

96

11.07.2002

389-i

On customs and excise documentation for loads brought into the
country for the State Department of Affairs

Not to be
printed

97

12.07.2002

392-i

On customs and excise documentation for the property of the Armed
Forces which is being transferred to the Ministry of Defence of the
Republic of Mordova in order for it to be used during peacekeeping
exercises «Blue Shield – 2002»

Not to be
printed

98

25.07.2002

414-i

On the transfer of the integrated propertycomplex of the sanatorium
«Pishchane» into state ownership

Not to be
printed

99

14.08.2002

442-i

On the business trip of Major General of the Police, A.J. Frantsuz, to
the Volyn Regional State Administration

Not to be
printed

100

19.08.2002

468-i

On the transfer of military property under the control of the Ministry
of Internal Affairs

Not to be
printed

101

19.08.2002

469-i

On the transfer of the integrated property complex of the former
aerodrome for military aviation in Horodnya from state to municipal
ownership

Not to be
printed

102

19.08.2002

470-i

On the transfer of the integrated propertycomplex of the 26th arsenal
of the 43rd Rocket Army under the management of the Ministry of
Emergency Situations

Not to be
printed

103

19.08.2002

481-i

On the transfer of cars

Not to be
printed

104

29.08.2002

495-i

On the sale of military property

Not to be
printed
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105

29.08.2002

496-i

On the transfer of immovable property of military towns under the
management of local executive bodies

Not to be
printed

106

29.08.2002

497-i

On the transfer of military property of the Department of the National
Guard

Not to be
printed

107

29.08.2002

499-i

On introducing amendments to the Instruction of the Cabinet of Ministers of Ukraine from 1 March 2001 ¹68

Not to be
printed

108

29.08.2002

502-i

On approving measures for the development of a Government information analytical system on issues involving emergency situations for
2003 – 2005

Not to be
printed

109

16.09.2002

539-i

On creating a government commission on reforming and developing
the Armed Forces of Ukraine and other military formations, weaponry
and military technology

Not to be
printed

ÏÎ

21.09.2002

545-i

On providing payments on bonds of foreign state loan in the year 2000

Not to be
printed

111

26.09.2002

562-i

On revoking the of the Cabinet of Ministers of Ukraine from 11 July
2002 ¹389

Not to be
printed

112

11.10.2002

571-i

On the return of specialised technology of the state enterprise «The
V.O. Malyshev Factory»

Not to be
printed

113

11.10.2002

573-i

On the delivery to the Russian Federation of the material part of
production of RS-18

Not to be
printed

114

24.10.2002.

589-i

On services to K.A. Davydova

Not to be
printed

115

04.11.2002

624-i

On the issue by the Ministry of Defence of aviation fuel from the
state reserve

Not to be
printed

116

22.11.2002

681-i

On the business trip of S.I. Stepanyuk.

Not to be
printed

117

12.12.2002

688-i

On the transfer free of charge of the integrated property complex of
the former aerodrome of military aviation in the village of Havrysh
into the common property of territorial communities

Not to be
printed

118

25.12.2002

716-i

On measures for the comprehensive utilization, renovation (repair) of
ordinary types of ammunition (their parts) unsuitable for further use
and for their storage, as well as for the utilization of explosive and
special chemical substances

Not to be
printed

119

25.12.2002

726-i

On the business trip of Major General A.Y. Hutnyk

Not to be
printed

120

25.12.2002

749-i

On signing an Agreement between the Cabinet of Ministers of Ukraine
and the Government of Turkmenistan on the restructuring of Ukraine’s
debt to Turkmenistan

Not to be
printed

121

12.03.2003

130-i

On the formation of an inter-departmental commission on issues of
the expediency of the repair, modernization and further reconstruction within the Naval Forces of the Armed Forces of the submarine
«Zaporizhya»

Not to be
printed

122

12.03.2003

131-i

On the transfer of integrated property complexes of military sanatoriums

Not to be
printed

123

15.03.2003

150-i

On instructions for implementing state foreign loans in 2003

Not to be
printed

124

31.03.2003

183-i

On determining the positioning of the military unit D1002 of the
forces of Civil Defence

Not to be
printed

125

04.04.2003

196-i

On allocating funds for the completion of construction of refrigeration boats

Not to be
printed
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126

07.04.2003

209-i

On signing a Protocol between the Cabinet of Ministers of Ukraine
and the Government of Turkmenistan on the rate for calculating interest on the promissory notes of Turkmenistan

Not to be
printed

127

22.05.2003

285-i

On introducing amendments to the Instruction of the Cabinet of Ministers of Ukraine from 19 January 1994. ¹31

Not to be
published

128

27.05.2003

296-i

On the transfer of the Dniprovsko-Teterivske State Forest Hunting
company

Not to be
printed

129

11.06.2003

331-i

On supplementary delivery to the Russian Federation of production
of RS-18

Not to be
printed

130

11.06.2003

338-i

On the creation of a special information-telecommunications system
of state executive bodies

Not to be
printed

131

11.06.2003

346-i

On the transfer of the integrated property complex of the 30th general
military polygon of the military unit A-1453 under the management of
the Ministry of Internal Affairs

Not to be
printed

132

20.06.2003

372-i

On the sale of military real estate of the Security Service of Ukraine

Not to be
printed

133

20.06.2003

373-i

On providing a permit for the customs formalities and registrations of
over-size buses

Not to be
printed

134

06.08.2003

480-i

On the customs formalities and registrations of tractors delivered to
the address of the health sanatorium – the closed joint stock company
«Zoloti Pisky» [«Golden sands»]

Not to be
printed

135

27.08.2003

543-i

On a permit for taking a vehicle outside the territory of Ukraine

Not to be
printed

136

04.09.2003

553-i

On the heads of the presidium and parts of the presidium of the
Higher Attestation Committee of Ukraine

Not to be
printed

137

20.10.2003

637-i

On introducing amendments to the Instruction of the Cabinet of Ministers of Ukraine from 8 May 1997 No. 254

Not to be
printed

138

08.12.2003

736-i

On providing a permit for the customs formalities and registrations of
big and over-size buses

Not to be
printed

139

29.12.2003

822-i

On allocating funds for drawing up and preparing a model for a special
purpose complex

Íå äëÿ
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140

20.01.2004

22-i

Some issues involving the payment for the work of judges

Not to be
printed

141

20.01.2004

23-i

Some questions involving the payment for the work of prosecutors and
the investigation bodies of the prosecutor’s office

Not to be
printed

142

04.02.2004

44-i

On instructions for implementing state foreign loans in 2004

Not to be
printed

143

17.02.2004

79-i

On allocating funds to the State Court Administration

Not to be
printed

144

31.03.2004

196-i

On the transfer to the State Department of Affairs of authority to manage a packet of shares of the joint stock company «Hotel Dnipro»

Not to be
printed

145

12.05.2004

306-i

On the inclusion of the value of the collection of the Museum of valuable and decorative stone in the Historical Fund of precious metals
and precious stones of Ukraine

Not to be
printed

146

26.05.2004

336-i

On making international flights from the aerodrome «Sokolnyki»

Not to be
printed

147

02.06.2004

365-i

On the conditions for financing work on modernizing tanks T-64BM
«Bulat»

Not to be
printed
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148

17.06.2004

383-i

On approving measures aimed at fighting corruption for 2004

Not to be
printed

149

18.06.2004

397-i

On the transfer of means of transportation confiscated by the decision
of the courts

Not to be
printed

150

05.07.2004

425-p

On measures for the further development of a special information
telecommunication system of state executive bodies

Not to be
printed

151

05.07.2004

430-i

On some issues around determining the length of service in the State
Service

Not to be
printed

152

05.07.2004

448-i

Some issues on determining the list of important state objects which
are subject to protection by the Military anti-aircraft defence of the
Armed Forces, and establishing the parameters of the duty radio-location field

Not to be
printed

153

08.10.2004

694-i

On the transfer of health complexes

Not to be
printed

154

28.10.2004

785-i

On approving the list and number of items the movement of which
is regulated by the Agreement between the Cabinet of Ministers of
Ukraine and the Government of the Russian Federation within the
framework of cooperation in the conquering of space, the creation and
exploitation of rocket-space, and rocket technology

Not to be
printed

155

28.10.2004

786-i

On measures for ensuring the fulfilment of international commitments
under the Agreement between Ukraine and the Federal Republic of
Brazil on the long-term cooperation with regard to the use of rocket
carries «Cyclon – 4» at the launch centre of Alcantar

Not to be
printed

156

28.10.2004

802-i

On supplementing the Instruction of the Cabinet of Ministers of
Ukraine from 20.06.2003 No. 373

Not to be
printed

157

02.04.2005

84-i

Some issues around the withdrawal of military property from the Armed
Forces

Not to be
printed

158

23.04.2005

121-i

On signing an agreement between the Cabinet of Ministers of Ukraine
and the Government of the Russian Federation on extending the period of exploitation of the rocket complex 15P118M

Not to be
printed

159

28.05.2005

166-i

On introducing amendments to the appendix to the Resolution of the
Cabinet of Ministers of Ukraine from 6 August 2003 ¹1210

Not to be
printed

160

30.05.2005

171-i

On approving the directive of the Ukrainian Delegation at the negotiations on Ukraine’s joining the WTO

Not to be
printed

161

08.06.2005

187-i

On signing an Agreement (in the form of letters) between the Government of Ukraine and the Government of the Chinese People’s
Republic on mutual understanding during bilateral negotiations within
the context of Ukraine’s joining the WTO

Not to be
printed

162

13.07.2005

258-i

On approving the list of immovable military property planned to be
taken from the State Border Guard Service

Not to be
printed
(Para 1 and
appendix)

163

18.08.2005

345-i

On ensuring payment under contracts connected with the organization
of delivery of specialized property and the provision of services for the
Ministry of Defence of Turkmenistan

Not to be
printed

164

05.09.2005

387-i

On instructions for the implementation by the state of foreign loans
in 2005

Not to be
printed
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VII. FREEDOM OF EXPRESSION1
According to information from the National Television and Radio Broadcasting Council of
Ukraine, as of 31 December 2005 in Ukraine there were 1268 television and radio companies (hereafter TRC), of which 647 were television companies, and 524 radio, with a further 97 both television and
radio broadcasting. Ukraine has 14 nationwide television channels and 12 radio stations broadcasting
throughout the country. There are also 783 cable networks used by 4.7 million subscribers (with the
overall estimated audience being over 14.1 million viewers).2
As of 13 October 2005, the National Television and Radio Broadcasting Council reports that there
were 22,794 periodical publications, of which 9,948 were on national, regional or foreign distribution, while 12,846 were local. Of the 9,948 print media outlets on nationwide circulation, there were
3809 newspapers, 4626 journals, 381 bulletins, 77 anthologies, 816 annuals, 185 calendars, 54 digests.
The overwhelming majority of print outlets on local distribution are newspapers, with 10,740 titles,
with 2106 journals and other similar publications3.

1. REVIEW OF NEW LEGISLATION4
Albert Camus once wrote «when the press is free, it can be either good or bad, however when the
press is controlled, it can only be bad». This position, formulated half a century ago, remains relevant
to the present day.
Precisely for this reason, in evaluating amendments to legislation in the field of freedom of expression and the mass media, we should make our assessments based on the criterion of whether the
amendments introduced increase the level of State control over the activities of the mass media or
restrict freedom of expression.
The main trends as regards legal regulation of the activities of the mass media and freedom of
information in Ukraine which could be observed in 2005 were: inconsistency and unevenness in legislative policy, the lack of coordination of new laws with current legislation, the passing of laws and other
normative legal acts which weakened pressure on the activities of the mass media, only to then, after
some time, adopt legislative acts with entirely opposite, even reactionary, content. The main reasons
for this would appear to have been the absence of a single policy in the sphere of legislative regulation
of the activities of the mass media, a struggle between different political factions which ntensified on
the eve of the parliamentary elections, as well as permanent conflict arising between the legislative and
executive branches of power.
The first positive change in 2005 related to legislative regulation of the media, with a new version
of the Law «On the National Television and Radio Broadcasting Council of Ukraine» being passed on
3 March.
The law strengthens guarantees of independence of this regulatory body in the area of television
and radio broadcasting. The procedure for forming this part of the National Television and Radio
Broadcasting Council of Ukraine, the members of whom are appointed by the Verkhovna Rada of
Ukraine, became more democratic. As a result of the amendments introduced, civic institutions can
1

By Volodymyr Yavorsky, Executive Director of UHHRU
Report of the National Television and Radio Broadcasting Council of Ukraine for 2005. Pages 6 – 23. Available in Ukrainian
at: http://www.nradatvr.kiev.ua/docs/Zvit2005.doc
3
«Information on the activities of print media outlets». The press service of the State Committee:: http://comin.kmu.gov.ua/control/uk/publish/category/main?cat_id=33727
4
Prepared on the basis of the study «An overview of changes in legislation regulating the activities of the Mass Media and freedom
of information in Ukraine in 2005» by Oksana Nesterenko, PhD Student in the Faculty of Constitutional Law of the Yaroslav
Mudry [the Wise] National Law Academy .Available (in English) at the Kharkiv Human Rights Group website: www.khpg.org.ua
2
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take a more active role in appointing members of the National Council. The Law also significantly
strengthens the norms designed to safeguard openness in its activity.
However, at the same time, certain provisions of the Law cannot be called progressive. For example, the Law does not allow for representatives of the mass media to put forward proposals as to
candidates to be those members (or one member) of the National Council that are appointed by the
President of Ukraine. It is also true, as one media institute put it, that «… the norm of the Law in
accordance with which, after reviewing the report of the National Television and Radio Broadcasting
Council, the Verkhovna Rada or the President will have the right to dismiss its panel of members, seriously jeopardizes the possibility of the National Council remaining independent … such a norm does
not comply with European standards»..
Among the amendments which made life easier for television and radio companies was the removal of the right of the National Television and Radio Broadcasting Council (NTRBC) to temporarily (for a period of up to two months) suspend the licences of television or radio companies (Article 32
of the new version of the Law and Article 21 of the previous version), as well as normative regulation
of the procedure for review of certain issues in the NTRBC which had been up till then effectively
non-existent.
However the adoption of this law without the appropriate amendments being introduced to the
Law «On television and radio broadcasting» led to a clash between individual norms of these laws. In
particular, the right of National Television and Radio Broadcasting Council to temporarily suspend
broadcasting licences was abolished, yet according to Article 5 of the Law «On television and radio
broadcasting» the National Council still retained this right. It was only in autumn after the passing of
amendments to the Law «On television and radio broadcasting» that these clashes were eliminated.
A step backwards as far as guaranteeing freedom of information was concerned was the passing by
the Ministry of Transport and Communications of the Order «On approving the Procedure for carrying out State registration of electronic information resources» (¹ 153 from 27 April 2005). This Order
fails to comply with international standards in the area of freedom of information and was an attempt
by the regime to impose control over Internet resources, in particular, Internet publications through
the introduction of compulsory state registration of all information resources of the Ukrainian segment
of the Internet. However, thanks to the active position taken by the public and in the first instance
representatives of the mass media, the Order was revoked by Order of the Ministry of Transport and
Communications ¹ 584 from 26 September 2005
In November and December 2005, the Verkhovna Rada passed a number of Laws in the area
of freedom of expression and the Mass Media, namely: the Law «On access to court rulings» from
22.12.2005; the Law «On introducing amendments to the Civil Code of Ukraine in connection with
the right to information» from 22.12.2005; the Law «On introducing amendments to Article 9 of the
Law of Ukraine «On the procedure for the coverage by the mass media of the activities of state executive bodies and bodies of local self-government in Ukraine» from 15.12.2005, as well as the Law of
Ukraine «On introducing amendments to some legislative acts of Ukraine aimed at enabling citizens to
exercise their electoral rights, ensuring freedom of political debate, an unbiased attitude from the mass
media to candidates for the office of Deputy, to parties (blocs) taking part in the election process» from
17.11.2005 which is discussed in the unit on the electoral process.
The Law passed on 22.12.2005 «On access to court rulings» (which comes into force from 1
June 2006) is a significant step forward in the process of improving legislation aimed at safeguarding
access of the public to information. This Law is in keeping with international standards, is logically
constructed and considerably simplifies the procedure for access to court rulings through the creation
of a Single State Register of court.
In order to resolve the problem of organizing coverage of the work of the Verkhovna Rada by
the audiovisual forms of the mass media, on 15 December 2005 the Verkhovna Rada passed the Law
«On introducing amendments to Article 9 of the Law of Ukraine «On the procedure for the coverage
by the mass media of the activities of state executive bodies and bodies of local self-government in
Ukraine» The amendments which were made to Article 9 of the Law related to the period of legal force
of the resolution which determines the procedure for coverage of the activities of the Verkhovna Rada.
For example, where previously the procedure and forms of compulsory coverage of the activities of the
Verkhovna Rada by the audiovisual forms of the mass media (fulfilling a State order) were defined by
a separate Resolution of the Verkhovna Rada of Ukraine for each current session of the Verkhovna
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Rada, now in accordance with the amendments introduced, a separate resolution is taken for the whole
period of office of the latest intake of the Verkhovna Rada.
On 12 December 2005 the Verkhovna Rada passed the Law «On introducing amendments to the
Civil Code of Ukraine in connection with the right to information». The amendments made to the provisions of Articles 23, 277, 278, 296, 301 and 302 of the Civil Code of Ukraine were brought about by
the need for a clearer definition of certain provisions of the Law in order to avoid more than one possible interpretation in practical application, as well as by the need to bring the terminology of the Code
into line with the terminology of the Constitution and current legislation concerning information.
In particular, the wording of Article 277 was refined. The previous version of Part 3 of Article 277
had the incorrect statement: «it is considered that negative information disseminated about an individual is untruthful». Precisely in order to avoid ambiguity in interpretation of this norm by the courts,
Part 3 of Article 277 was altered in the next version to read: «negative information disseminated about
an individual shall be considered untruthful unless the individual who disseminated the information
provides proof to the contrary». This has made the norm clearer, better defined and able to be applied.
From Article 302 of the Civil Code of Ukraine the provision has been removed which read: «…it
is also not permitted to collect information which is a State secret or the confidential information of a
legal entity». In the opinion of the authors of this Law, the said norm violated the constitutional right
to freely collect, store, use and disseminate information. They also stressed that «the procedure for
treatment of information on restricted access is already regulated by legislation», and for this reason
suggested that the norm be removed from Article 302 of the Civil Code of Ukraine
The no less strange ban on using the first and last names of people without their consent, or in
the event of their having died, the consent of their relatives, was cancelled. The Law also stipulated
that in publicizing information from official sources, a person must make the appropriate reference to
this source, In the event of this information being declared incorrect, the person who had publicized
it would accordingly not be held accountable for this.
The adoption, therefore, by the Verkhovna Rada of this law is a positive step for legislative provisions for ensuring freedom of speech in Ukraine. .
Confirmation of the fact that legislative policy related to the regulation of the information activities of the mass media is inconsistent, can be seen in the passing of the new version of the Law
«On Television and Radio Broadcasting» from 12.01.2006. This Law, in the opinion of many specialists, will have a negative impact on the development of television and radio broadcasting given its significant flaws. For example, the Director of the Media Law Institute, Taras Shevchenko, considers that:
«The new procedures are not integrated which could lead to a situation where it is impossible to implement even the positive provisions. The rules on registration totally cancel out the provisions regarding the
provision of subletting. The Law contains unnecessary doubling up with other laws, norms of the Civil Code,
the Criminal Code, while some norms actually show discrepancies»5
The UHHRU and the Media Law Institute wrote to the President of Ukraine on 2 February 2006
calling on him to use his power of veto against this law6, however he did not do so, and the law came
into force. UHHRU considers that the main shortcomings of the law are as follows:
– the law contains a number of definitions which are unclear from a legal point of view, as well
as some mutually exclusive provisions, and is, as a whole, not coordinated;
– it confuses the situation as regards determining who the owners are of television and radio companies (TRC), and places unwarranted limitations on the role of foreign owners in these companies;
– it considerably broadens the powers of the National Television and Radio Broadcasting Council
(NTRBC), removing any kind of control over the latter, as well as removing any role for the President
and Parliament in formulating and implementing information policy in the are of television and radio
broadcasting;
– there is no list at all of the rights of TRC journalists;
– a comprehensive list is not provided of infringements which can lead to sanctions being imposed
upon TRC, leaving the NTRBC effectively able to determine what constitute such infringements at its
own discretion, on an individual basis;
5

Taras Shevchenko: Ten grounds for justifying a Presidential Veto on the Law «On television and radio broadcasting» //
Telekritika Internet Publication about the Mass Media in Ukraine / www.telekritika.kiev.ua (in Ukrainian)
6
The original letter (in Ukrainian) is available at http://www.helsinki.org.ua/index.php?id=1138893480 however a translation
into English can be found at: http://khpg.org/index.php?id=1139439931
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– under this Law (Article 6) television and radio companies «are obliged to provide information
about the position officially published through any means of all political factions represented in state
executive bodies». This violates the principles of independence of the media and freedom of speech,
and of identical and objective coverage of events, as well as of equal access of political factions to the
mass media. The law also allows for «motivated» interference by state executive bodies or bodies of
local self-government, public associations in the area of professional activity of TRC, this also contravening standards of journalist and media independence;
– the law considerably extends possible grounds for cancelling the licences of TRC;
This law was effectively created by the NTRBC and once again demonstrates that the body which
is to implement a law must not create it. Furthermore, the NTRBC lobbied for itself an extension of
their term of office up to 5 years and made the dismissal procedure much more complicated. According
to the new law, the NTRBC can be dismissed as a result of a review of the report on their activity if
this is voted fro by parliament and at the same time endorsed by the President, which is practically
impossible.
However, together with these drawbacks, the law does contain some progressive norms:
– the procedure for the management of the NTRBC has been improved;
– the licensing procedure, despite certain contradictions, is defined in reasonable detail;
– owners of media outlets are obliged to adopt editorial charters.
Concern has been expressed among journalists and human rights activists about the revised version
of Article 182 of the Criminal Code of Ukraine (infringement of the inviolability of private life)7. The
new version of Article 182, in comparison with its predecessor, substantially increases the sanction,
with the amount payable in fines, in particular, having risen sharply. Whereas according to the previous version, the amount of the fine could not exceed 50 times the minimum wage before tax, now
the fine can be from one hundred to five hundred times the minimum wage before tax. In addition,
Article 162 has been supplemented by a part two with the following content: «…those specific activities,
carried out by an official, or repeated or having been planned in advance by a group of people, or with the
use of technical devices for the illicit interception, destruction, diversion, blocking, leaking or disruption of
the established procedure for channelling information which is transmitted through means of communication, in networks of moving (mobile) communication and in other telecommunication networks and via a
computer shall be subject to a fine from five hundred to two thousand times the minimum wage before tax,
or to restriction of liberty for up to five years, or to deprivation of liberty from three to twelve years with the
loss of the right to hold certain posts or to take part in certain activities for a period of up to three years,
and with confiscation of property».
On 20 January 2006, UHHRU addressed an appeal to the President to veto this law.8 The
President placed his veto on the law, and it was later cancelled by the Verkhovna Rada.
Throughout 2005 other legislative acts were passed which had impact on freedom of expression,
these being:
– the Law «On introducing amendments to Article 12 of the Law of Ukraine «On television and
radio broadcasting» from 06 September 2005 (increasing the sources of financing for the National
Television Company of Ukraine (NTCU), in particular, through advising and sponsorship, whereas
previously all funding went directly to the state budget);
– the Resolution of the Cabinet of Ministers of Ukraine ¹ 933 «On measures aimed at reforming
and developing the Ukrainian national information agency «Ukrinform» during the period 2005-2007»;
– the Presidential Decree ¹ 1338/2005 from 26 September 2005 «On improving state management in the information sector» (on transferring the function of registering printed media outlets and
information agencies to the Ministry of Justice and placing the powers of the National Commission on
Strengthening Morals under the State Committee on Television and Radio Broadcasting);
– Resolution ¹ 1128 from 30 November 2005 «The Issue of state registration of printed forms of
the mass media and information agencies as participants in information activity»;
7
The amendment was set down in the Law ««On introducing amendments to the Criminal and the Criminal Procedure Codes
of Ukraine, to the Administrative Offences Code of Ukraine, with regard to the safeguarding of individual human and civil
rights and freedoms» from 12.01.2006
8
Appeal to the President of Ukraine to use his power of veto on the Law of Ukraine «On introducing amendments to some
legislative acts of Ukraine (on protecting individual human and civil rights and freedoms)» which was passed by parliament on
12 January. Available in Ukrainian at : http://www.helsinki.org.ua/index.php?r=2&t=9
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– Resolution of the Verkhovna Rada ¹ 3075-IV «On approving the Objectives of the National
Program for automation of information for 2006-2008»; and others.
The picture of changes which took place in legislation pertaining to freedom of expression over
the year would not be complete without a review of the issue concerning the creation of public (civic)
broadcasting.
The main function of the mass media is providing the public with reliable and socially significant
information. However, in the view of many academics, the mass media in the 20th century turned
into monopolistic organizations which tried not so much to fulfil this main function, but rather to
mould public opinion and to manipulate it9. We believe that this situation can be improved through
the creation of public television. In connection with this James Carren10 states that despite all odds,
public television copes much better with the role of «watchdog of democracy» than that part of the
mass media which is owned by private capital. Doubts are nonetheless expressed fairly often in Western
sources as to whether public broadcasting is independent and whether it provides objective coverage of
all socially significant events.
At the present time in Ukraine most people are in agreement as regards the need to create public
broadcasting. However the discussion has been raging for several years now as to what kind of model
of public broadcasting with be the most acceptable for Ukraine. In 2005 the process of debating the
concept of creating public broadcasting and drawing up and passing a new version of the Law «On a
system of Public Television and Radio Broadcasting for Ukraine» was somewhat fraught.
In the program on the activity of the Cabinet of Ministers «Towards the people», passed by Resolution of the Cabinet of Ministers ¹115 from 04.02.2005, the government declared one of its main tasks
to be the creation of public broadcasting as an unalienable component of civic society. The President
of Ukraine in discussing the issues involved with creating public broadcasting has on several occasions
spoken of the need to create public broadcasting as soon as is feasible. The Head of the President’s
Secretariat, Oleh Rybachuk has also stressed the importance of this, declaring that «the position of the
President of Ukraine and the Cabinet of Ministers is clear and unambiguous – there is a place for public
television and radio broadcasting in Ukraine». The Head of the Secretariat has also pointed out that the
Law «On a system of Public Television and Radio Broadcasting for Ukraine» will play a decisive role
in carrying out the national project for public broadcasting and should be passed as soon as is feasible.
On 13 April 2005 the Verkhovna Rada held public hearings entitled «The prospects for the creation of public television and radio broadcasting in Ukraine». On the results of these hearings, the
Verkhovna Rada passed Resolution ¹ 2684-IV «On the recommendations of parliamentary hearings on «The Prospects for the creation of public television and radio broadcasting in Ukraine» from
21.06.2005. The Resolution stated that the plan for the new version of the Law of Ukraine «On a
system of Public Television and Radio Broadcasting for Ukraine» needed to be treated as urgent.
The draft law was prepared in consultation with media law specialists and took into account international recommendations on the activities of public television and radio broadcasting. Since the holding of the parliamentary hearings, the Law «On a system of Public Television and Radio Broadcasting
for Ukraine» has been considered by Parliament several times, yet it has still not been passed. The
result of the last consideration of this Draft Law on 3 November 2005 was the adoption of a resolution
to send the Law of Ukraine «On a system of Public Television and Radio Broadcasting for Ukraine»
(the new version; Reg. No 7539) back for a repeat second reading.
In accordance with Resolution ¹ 2449-IV passed by the Verkhovna Rada «On the parliamentary
hearings «The current position and prospects for the development of State policy in the field of freedom of expression and information» from 03.03.2005, Parliament was planning to also hold hearings
on «The current position and prospects for the development of State policy in the field of freedom of
expression and information» in November and December, however these did not eventuate.

2. CONCENTRATION OF THE MEDIA AND ENSURING MEDIA PLURALISM
According to unofficial information, the Ukrainian national media is effectively under the control
of several individuals. A significant concentration of national, regional and local media outlets in the
9

Frank Webster: Theories of the Information Society, 2nd revised edition, Routledge, International Library of Sociology, 2002
(page references here are to the Ukrainian translation)
10
Quoted from the same source.
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same hands creates the threat that information will be unvaried and that there will be a lack of truly
comprehensive coverage of socially important issues from different points of views. The situation is
even worse at the regional and local level where the monopoly of media outlets is the greatest and
basically uncontrolled.
It is virtually impossible to obtain exact information about individuals controlling the mass media.
The lack of openness with regard to people really having power over the media is one of the main
problems with regard to ensuring media pluralism.
Ukrainian legislation does not take the need for media pluralism into account, relying solely on
general anti-monopoly legislation which, in turn, does not allow for the specific features of the television and radio information market.
Legislation, for example, on information agencies, the press and television and radio broadcasting
does not stipulate that this information should be openly available. Moreover, even special regulatory
bodies, such as the National Television and Radio Broadcasting Council and the State Committee on
Television and Radio Broadcasting do not have objective information in this sphere. Current legislation
does not contain a clear definition of an owner of a media outlet, that is of the individual having actual
direct or indirect (through control over other legal entities or individuals) over this media outlet.
There are, it is true, certain branch restrictions in Ukraine on media concentration. The best
example is the Law of Ukraine «On Printed Mass Communication Media (the Press)», in which
Article 10 states:
«An individual or legal entity may not be the founder (co-founder) or control more than 5 percent of
such publications. By control in this Law is meant the ability of such a person or entity to use material or
financial means to exert an influence on the activity of a printed form of mass information».
There are no such provisions in the case of information agencies, television or radio broadcasting.
Ukrainian legislation provides no regulation at all for so-called cross ownership. There are, for
example, no restrictions on a single individual (or entity) at the same time owning national television
channels and newspapers. We are unaware of examples in practice where any of the provisions of antimonopoly legislation have been applied towards the mass media by the Anti-Monopoly Committee of
Ukraine.
On 24 January 2006 UHHRU made the first ever attempt in Ukraine to make public information
about the owners of the first level of the 10 largest nationwide media outlets.11 Any such information
had previously been selective. This time it had been checked and was the result of a serious public
study. Later the Media Law Institute made public all the founders of the television channel «Inter»,
whose owners had been concealing themselves behind offshore companies12 UHHRU is intending in
2006 to publish a list of the individuals (/ entities) controlling all Ukrainian national television channels. It is most likely, however, that all these will prove to be offshore companies where it is virtually
impossible to ascertain who the founders and owners are.
In its report for 2005, the National Television and Radio Broadcasting Council of Ukraine also indicated a number of first level founders of particular television channels and radio stations which had received licences during 2005. However this information by the time the report was published already seemed
somewhat out of date and it only pertained to the first level owners (the direct founders of the TRC).13
Unfortunately the new version of the Law on Television and Radio Broadcasting only confuses the
situation further. Firstly, it encourages owners to conceal themselves by prohibiting direct ownership
by foreign individuals or entities of Ukrainian television and radio companies. Secondly, it contains a
definition of the term «an owner of TRC» which effectively means nothing since the concept of property of a legal entity in the legal sense is not clear.
One should note that the Ukrainian mass media appears fairly free and indeed there are no flagrant
threats to pluralism. However the further away from the revolutionary events of 2004 we get, the more
clearly one can see the ideological direction of various television channels and radio stations, and an
unbalanced coverage of various positions by these same outlets. One sees cases of manipulation of in11
Those who own broadcasting time also own Ukraine?» – UHHRU press release from 24 January 2006. Available (in
Ukrainian).at: http://www.helsinki.org.ua/index.php?id=1138097813. See also : «Who’s living in my telly?» by Viacheslav
Yakubenko, available in English at: www.khpg.org.ua
12
The whole control network over the television channel is available here: «Who owns «Inter»?» (in Ukrainian) at: http://www.
helsinki.org.ua/index.php?id=1141040859
13
Report of the National Television and Radio Broadcasting Council of Ukraine for 2005. Available in Ukrainian on their official site: http://www.nradatvr.kiev.ua/docs/Zvit2005.doc

133

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
formation more and more, as well as certain events or opinions being ignored by some national media
outlets. The number of such cases, for example, rose during the parliamentary electoral campaign.

3. OBSERVANCE OF THE RIGHTS OF JOURNALISTS AND OF MEDIA OUTLETS
Over the last few years there has been a significant decrease in the number of attacks on journalists, as well as in the administrative pressure placed on the mass media. After central television channels rejected «temnyki»14, and the authorities in the wake of democratic elections stopped issuing these
instructions, the Ukrainian media considerably improved the quality of coverage of public events, with
the presentation of the news, in particular, becoming largely balanced.
However one should note that administrative pressure on the media has remained at the local level, and in places has even increased.15 Journalists also on occasion mention unofficial pressure on the
national media from the highest bodies of power, for example, from the Secretariat of the President.16
It takes place through telephone calls from the heads of press centres of the relevant bodies of power
with regard to the preparation or broadcasting of a certain program, as well as in limitations on press
accreditation, etc. Indeed these incidents are not publicized and are virtually impossible to document,
however such cases have been unofficially reported by journalists from various national media outlets.
One can make conclusions regarding the number of violations of media rights and of journalists
on the basis of the monitoring carried out by the Institute of Mass Information.
Data on infringements of the rights of journalists and of the media for 200517

Journalists killed or missing

2002

2003

2004

2005

3

4

0

0

8

2

Arrests and detentions
Beatings, assault, intimidation

23

34

47

16

Obstruction in carrying out their work, censorship

46

27

52

14

Economic, political or indirect pressure

30

37

60

12

Lawsuits against media outlets or journalists

37

15

19

13

Complaints lodged by media outlets or journalists

29

15

4

6

Despite these positive trends, the Ukrainian media and journalists have confronted another aspect
of freedom with administrative pressure being replaced by corruption and broadcasting time on the
radio and television being totally up for sale. This has actually led to a restriction of freedom of speech:
some couldn’t get into the news through lack of funds, while others provided only positive information
about themselves. All television channels and radio stations without exception, and to a lesser extent
newspapers and information agencies, officially or unofficially present in their broadcasts and publications, in particular, in news reports, material that has been commissioned. This material is most often
paid for unofficially, and does not comply with the standards of modern journalism. The Ukrainian
media and journalists have proved to be entirely unprepared for such a phenomenon, and there are as
yet no programs to counter it in society.
14

«temnyki» were the instructions issued to journalists, etc, as to which subjects should be covered, and how, and which topics
and individuals were not to be given media coverage. The first public rejection of these came during the Orange Revolution.
(translator’s note)
15
See, for example, «The regional press calls for all bells to be rung» at : http://www.helsinki.org.ua/index.php?id=1118420100
and «Is Chernivtsi state television working according to «temnyki»?» at: http://www.helsinki.org.ua/index.php?id=1133534422
(in Ukrainian)
16
See, for example: «Are «temnyki» on their way back?» // Gazeta «2000», 26 August 2005 published in «Freedom of expression
in Ukraine», ¹ 8, 2005 (August), available at the KHPG website (in Ukrainian): www.khpg.org
17
«Freedom of speech and of the press: achievements and problems in 2005». The results of monitoring carried out by the
Institute of Mass Information. Available at: http://imi.org.ua/?read=547:2

134

VII. FREEDOM OF EXPRESSION
MURDERS, BEATINGS AND OTHER PHYSICAL VIOLENCE AGAINST JOURNALISTS

In the last two years no cases have been recorded of journalists being murdered in Ukraine. However none of the murders of journalists which happened earlier have been fully investigated and none
of the culprits have yet been punished. In the case involving the murder of Georgy Gongadze, the
alleged perpetrators of the crime did end up in court, however the investigation is still not transparent,
and there continue to be no answers to a lot of questions, in particular, who ordered the killing. The
trial of those accused in the case is still continuing. There are in fact serious fears regarding the level
to which the requirements of a fair trial are being observed in this case.
The investigation into Ihor Aleksandrov’s murder has also not progressed very much. At the end
of 2005 those accused of carrying out the killing ended up on trial, however the court has still not
finished considering the case. Moreover the question of who ordered the murder is also being ignored.
One should note that in May two police officers were sentenced to 6 years deprivation of liberty for
falsifying documents in this case.
The investigation into the mysterious death of journalist Volodymyr Yefremov was also held behind closed doors. His family, for example, did not receive access to material of the criminal investigation which was terminated due to the lack of a crime..
Cases involving physical violence against journalists have continued. The following are a few examples.
The editor and founder of «Serdyta gazeta» [«Angry newspaper»], Serhiy Sorokin, was brutally beaten
by three unidentified individuals. According to the editor, in the evening of 20 December, a person unknown
to him rang the door of the editorial office. When Sorokin opened the door, the first man and two others
burst in, and they began beating him. «They explained very clearly that if I wanted to live, I should shut
down the newspaper and not write about the police, the Security Service (SBU) and the Snahovskys. Or
I should write «under protection» and write only about those people they tell me to», Sorokin explained.
The police chased and caught one of the assailants. «But how can I trust the police when the officer asked:
«You claim that somebody inflicted these injuries on you?» Does he seriously think I’d start beating myself
around the head with furniture?» – Serhiy Sorokin added.18
At night on 12 May 2005 unidentified individuals beat up a reporter and photographer from the
Kherson newspaper «Vhoru» [«Upwards»]. Both journalists had arrived at the scene of a news story on the
central Suvorov Street, where the state bailiffs had begun taking apart the shop «Columbia» despite the
fact that the Supreme Court had prohibited any actions with respect to this property. The photographer was
attacked by several people who twisted his arms behind his back and took his video recorder away. They
did the same to the reporter, removing his dictaphone. Later the items were returned, but with the memory
card with the recording, the tape of which had, to make their point, been burned. The editorial team of the
publication said that in Kherson the police were not capable of protecting people’s civil rights.19
Late in the evening on 28 December a journalist from the newspaper «Nova Kakhovka», Kostyantin
Ivanov, was beaten up and robbed. The assailants told him directly that the attack was connected with his
professional activities. However the law enforcement bodies refused to accept that the attack had been due
to his work as a journalist and chose to view it as a normally mugging.20
Throughout the year many cases were recorded involving intimidation of journalists or members
of their families which were directly connected with their journalist activities.
In 2005 two journalists were arrested. One case is worth considering. Volodymyr Lutyev, a journalist from a local newspaper in Yevpatoriya (the Crimea), is accusing of attempted murder of a deputy.
The investigation and the court trial have been dragging on for many years, since autumn 2002, and
many experts say that this trial is a usual case of political persecution of a journalist for his critical
publications on local crime. He was first arrested at the beginning of November 2002, however following considerable protest he was released on giving a signed undertaking not to leave the city on 3
December 2003. Unexpectedly, on 30 June 2005, the Sevastopol Court changed the preventive mea18
«The Freedom of Speech Barometer for December 2005», according to information from «Skhid-info» // Institute of Mass
Information www.imi.org.ua
19
«The Freedom of Speech Barometer for July 2005», according to information from the Internet publication «Telekritika» //
Institute of Mass Information www.imi.org.ua
20
«Are the lives of journalists again in danger?» The Centre of Extreme journalism according to information from journalists of the
newspaper «Nova Kakhovka» // http://www.cjes.ru/lenta/view_news.php?id=28478&year=2005&lang=rus
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sure imposed against the journalist from the «signed undertaking to not abscond» to «detention» and
issued a warrant for his arrest. The Sevastopol Appeal Court on 6 July, and later for a second time on
8 November, rejected the application to have the preventive measure changed and to release the journalist. Their argument was based on an application from the deputy Kotlyarevsky in which the latter
stated that Lutyev, by travelling to Kyiv, had infringed the regulations of the signed undertaking, and
had also supposedly threatened Andriy Grachov, a former employee of the Department on Fighting
Organized Crime (UBOZ) whom Lutyev had allegedly hired as a killer in autumn 2002.
The public, human rights activists and the media sharply condemned these actions by the law
enforcement bodies and the courts, while the journalist himself, held in a pre-trial detention centre,
declared a hunger strike which he maintained for 47 days. The Human Rights Ombudsperson also
stated that there were no grounds for the journalist’s arrest. Yet he was to remain in the detention
centre throughout the year.
CENSORSHIP

In November 2005 a journalist from one of the biggest national television channels «1 + 1»,
Vakhtang Kipiani, left the channel after the suspension with no explanation given of his program
«Double evidence». At first two already prepared programs were not broadcast at the scheduled time,
one on the events in Beslan, and the other on the poisoning of President Viktor Yushchenko. A third
program was planned on the criminal movement in Kyiv during the 1990s. The journalist considers the
suspension of his program as politically motivated censorship.21
OBSTRUCTION OF JOURNALISTS’ ACTIVITIES

Cases are becoming more frequent of journalists finding their professional activities hindered. This
is seen in the deliberate actions of state officials, security guards, etc, aimed at limiting their legitimate
rights as journalists to gather information.
Most often this manifests itself in a ban on carrying out filming; demanding a permit for photographing public buildings, etc, when such a permit should not even exist; on not allowing certain
journalists to enter certain state institutions; not admitting journalists to press conferences.
A journalist from the largest national television channel «Inter» stated on 4 February that he had not
been allowed to attend the first meeting of the new Prime Minister, Yulia Tymoshenko, with the press which
had taken place in parliament. According to the news editor of the channel, O. Mustafin, this channel had
also been refused accreditation for the visit of President Yushchenko to Strasbourg which took place immediately after his inauguration. However the Head of the President’s Press Service stated that this had been
an organizational error which would not reoccur22.
In Donetsk on 21 December 2005 a court returned a case for a second investigation It was based, as
Channel 5 reports, on a suit filed by a journalist from the program «Zakryta zona» [«Closed zone»], Alyona
Kochkina, against the security firm which guards Rinat Akhmetov’s firm «Lyuks». The journalist claims
that an employee from the security firm stopped her filming near Akhmetov’s property in Donetsk. Alyona
Kochkina’s lawyer insisted on including the video material in the case, this demonstrating that journalists
from «Zakryta zona» were secretly watched. The defence also considers that the right to gather material was
violated not by one security guard alone, but by the group of employees of the security firm.23
Despite the sometimes fairly brazen incidents, law enforcement bodies refuse to launch criminal
investigations on the basis of those incidents, in particular under Article 171 of the Criminal Code of
Ukraine (obstructing a journalist’s lawful professional activities). As a result of this, just as during 2003
and 2004, throughout 2005 not one person was held criminally liable for such a crime.
ACCESS TO OPEN COURT HEARINGS

An issue of conflict in 2005 was the question of press access to court hearings, especially those cases
which had had a lot of publicity. The issue arose with regard to the Gongadze case, to the case involv21
More detail on this by Vaktang Kipiani: «My personal investment in the project «Yushchenko» has not brought any dividends»
(in Ukrainian) // the Internet publication «Telekritika»: http://www.telekritika.kiev.ua/articles/123/0/900/
22
The Freedom of Speech Barometer for February 2005» // Institute of Mass Information www.imi.org.ua
23
The Freedom of Speech Barometer for December 2005» // Institute of Mass Information www.imi.org.ua
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ing a change in preventive measures for the Head of the Donetsk Regional Council, Boris Kolesnikov,
and in many other less prominent cases. Most often the explanation was the need to «maintain the
confidentiality of the investigation» or to protect the rights of the parties to the case. Judges, in their
turn, are concerned about the rights of the parties and the right of the accused to a fair trial.
However in Ukraine, it is often legally dubious actions which are concealed behind such trials
which are closed to the press. It is therefore often precisely the presence of the press which can safeguard adherence to the law.
The perpetual controversies arising show that judges do not take special features of cases they are
reviewing into account. For example, it is obvious that in high-profile cases the biggest courtroom
available should be chosen for the hearing. In addition, each court should have rules for journalist accreditation which, in accordance with Ukrainian legislation, should define in advance the rights and
duties of journalists with regard to such court hearings.24 However this usually does not happen.
Another related problem is the often unwarranted bans which judges impose on media correspondents using audio or video equipment during court hearings.
On 30 September 2004, for example, a court hearing took place to consider the suit brought by
an activist of the campaign «Pora», L. V. Yeremicheva against the illegitimate actions of an official
of a state executive body, the then head of the Kherson Regional State Administration, S. Dovhan,
who was campaigning for one of the candidates in the institute where she was studying. The case was
considered by a judge of the Suvorovsky District Local Court in Kherson, Natalya Viktorivna Hrydina.
Four media outlets from the Kherson area expressed a wish to follow the course of this review of a
court case which was important for the political life of the region. During the review of the complaint,
the judge refused to allow «the media representatives to be present in the courtroom in their capacity as
journalists, allowing them to observe the proceedings as simple individuals». The judge also prohibited
the journalists from using dictaphones.
Another case which had gained publicity in the same region, and which was being followed by
correspondents from both print press and television media outlets in the Kherson region, was heard in
January 2005 in the Dniprovsky District Local Court in Kherson. During the hearing into a criminal
case, Judge Ratushna tried to stop the television reporters using a portable video recorder, and the
print press journalists using dictaphones, telling them: «Write it down in your notebook!» The judge
was unable to explain her grounds for declaring such a ban (the accused was not against the journalists recording the process).In this case the journalists succeeded in upholding their right of access to
information. The media representatives continued to carry out their professional duties, referring to the
legislative acts laying down the rights of journalists in court cases.25.
In response to a formal request for information from the Head of the Kherson City Association
of Journalists «Pivden» [«South»], the Secretary of the Plenary of the Supreme Court of Ukraine,
I. P. Dombrovsky, stated that the given question would be submitted for the review of the Plenary,
while for the moment they should refer to Article 9 of the Law on the court system which states:
«The use in the courtroom of any photographic or filming equipment, the making of any television, video
or sound recording using stationary equipment, as well as the live broadcasting of a court hearing, shall be
permitted given the consent of the court according to rules and procedure set down in the procedural law.»
The procedural law, however, does not clearly define this procedure, barring a regulation stating
that those present during a hearing must not pose a disruption. There is no prohibition on making
video or audio recordings of hearings.
INFORMATION ABOUT PUBLIC FIGURES AND VALUE JUDGMENTS

Ukrainian legislation provides a fairly clear distinction between the publication of, on the one
hand, facts and, on the other, value judgments. The concept introduced of wider scope for criticism of
24
With regard to the conflict over press access in the Gongadze case, see: «Press access to the court hearing. Whose problem is it?»
Natalya Petrova, media law specialist, specially for the Internet publication «Telekritika» // 16 ñ³÷íÿ 2006 ðîêó, www.telekritika.kiev.ua
25
«Can a judge ban a journalist from recording court proceedings?» – Application to the Chair of the Supreme Court of Ukraine
from the head of the Kherson City Association of Journalists «Pivden» [«South»], A. Matrosova // «Freedom of expression and
privacy», ¹ 3, 2005 (July – September), www.khpg.org.ua
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public figures has strengthened guarantees of freedom of speech. As a result, the number of civil suits
brought by public figures against media outlets has significantly decreased, and these suits have ceased
to be a method for persecuting media outlets or specific journalists for criticism expressed.
One of the most positive examples of defence of freedom of speech was in the following case.
On 30 December 2005 a judge of the Desnyansky Dstrict Court in Chernihiv issued a judgment
in the claim brought by the Head of the Chernihiv City Police Department Eduard Alyokhin against
pensioner Mykhailo Koval and the TV company «NTN» (the limited liability TV studio «Sluzhba informatsii» – «Information Service»), Mykhailo Koval was represented by Oleksandr Trofimov, a lawyer
of the Chernihiv Civic Committee for the Protection of Human Rights.
Mr Koval was subjected to torture in a local police station. His case has dragged on for five years
and is presently under review in the European Court of Human Rights. At an Amnesty International
press conference held in Kyiv on 27 September 2005, an annual report on torture in Ukraine was
made public. Mykhailo Koval, who had been invited to take part in the press conference, gave an interview to several national television channels. Police Colonel Eduard Alyokhin, the present Head of
the Chernihiv City Police Department, took offence at statements made by M. Koval and brought a
suit against him. Referring to norms of domestic and international legislation, the court explained that
according to Article 1 of the UNO Convention against torture, Mr. Koval had had sufficient grounds
for considering that he had been a victim of torture. His words had not contained specific facts, and
had therefore been value judgments which excluded the possibility of refuting them or holding the respondent to answer for them. Therefore the court, referring tot the relevant Judgments of the European
Court of Human Rights, rejected the claimant’s suit.26
On 20 March 2005 the European Court of Human Rights delivered its Judgment in the Case of the
Ukrainian Media Group (the newspaper «Den» – «The Day») v. Ukraine (Application No. 72713/01)
in which it found Ukraine guilty of violating Article 10 of the European Convention on Human Rights
by penalizing the newspaper for publishing value judgments about Presidential candidates in 1999.
At that time Ukrainian legislation established liability for circulating value judgments also, if there was
no possibility of proving whether they were true.
The case involved two articles relating to the presidential campaign in 1999 which were published
in the newspaper «The Day» on 21 August and 14 September 1999. In them the author, a well-known
journalist, Tetyana Korobova, make several critical comments about two Ukrainian politicians who were
running for the Presidency of Ukraine – Natalya Vitrenko and Petro Symonenko. The articles largely
concentrated on agreements supposedly reached between the Administration of President Kuchma
with these politicians during the pre-election campaign and criticised them as political figures.
In August 1999 N. Vitrenko and P. Symonenko filed a suit with the court in defence of honour,
dignity and reputation. Both claimed that the information given in the newspaper was untrue. In
March 2000 the Minsky District Court in Kyiv ruled that the article about Vitrenko had been untrue
and bound the Ukrainian Media Group to pay her 2000 UH in compensation, and to publish rectification of the information in the newspaper. Then in June 2000 the same court partly allowed the claims
by P. Symonenko, and ordered the Media Group to pay 1,000 UH compensation and to retract the
published information.
The Ukrainian Media Group lodged a claim with the European Court of Human Rights on
12 December 2000. Moreover, the Court rejected a friendly settlement proposal «as it considered
that respect for human rights, as defined in the Convention, required the further examination of the
case». The Court unanimously found that there had been a violation of Article 10 of the European
Convention on Human Rights.
«67. The Court observes that the publications contained criticism of the two politicians in strong, polemical, sarcastic language. No doubt the plaintiffs were offended thereby, and may have even been shocked.
However, in choosing their profession, they laid themselves open to robust criticism and scrutiny; such is the
burden which must be accepted by politicians in a democratic society (paragraphs 40-41 above).»
The Court ordered Ukraine to pay the Ukrainian Media Group 58,812 EUR in compensation for
pecuniary damage, 33 000 EUR in non-pecuniary damages, as well as 5,521.07 EUR for court expenses.
26

«A European Judgment from the Desnyanskiy District Court in Chernihiv» // The original Ukrainian article is at the website
of «Human rights in the Chernihiv region» http://protection.org.ua and an English translation at: http://www.khpg.org/index.
php?id=1140005242&r=2&s=2006&n=1
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PROPORTIONALITY OF PUNISHMENT FOR ABUSE OF FREEDOM OF SPEECH

One of the most widespread means of restricting freedom of speech is by imposing penalties which
are clearly not in proportion to the actions committed by the person, nor to the purpose for which the
penalty is imposed.
Previously the most widely used type of such disproportionate punishment was the use of law suits
about media outlets demanding compensation for moral damages in amounts which were 10 or even
100 times greater than the entire property of the given outlet. As a result of such law suits, media outlets closed down or incurred serious financial loss which jeopardized their ability to function. In April
2003 parliament adopted amendments to legislation thanks to which the number of such suits was significantly reduced. Firstly, parliament established clear differentiation between the publishing of facts
and of value judgments, and removed liability for the publishing of the latter. Secondly, it introduced a
differential rate of state tax duty in defamation suits so that the duty increased substantially in parallel
with the amount of compensation sought.
However law suits demanding disproportionately large amounts of compensation still do occur.
The state company «Energoatom» lodged a claim for compensation against the Mykolaiv newspaper
«Vechirniy Mykolaiv» [«Evening Mykolaiv»] of 100 thousand UH for publishing the article: «Is the
Tashlyk hydroelectric power plant really needed?» which discussed the issue of Ukraine’s use of nuclear
energy citing as examples the Tashlyk hydroelectric power and the South Ukraine Nuclear Power Plant
Complex (Mykolaiv)27.
A panel of judges of the Court Chamber for Civil Proceedings of the Supreme Court of Ukraine
on 3 October 2005 accepted for consideration a cassation appeal by the journalist Oleh Yeltsov, and
suspended the enforcement of a ruling by the Pechersky Court on a law suit from the company «Eural
Trans Gas» which had demanded compensation to the sum of 75 thousand UH from the journalist.
Oleh Yeltsov, the owner of the Internet publication «Ukraina kriminalna» [«Criminal Ukraine»] had,
on 18 August 2003, posted on his website an article by the journalist Roman Kupchinsky with a reference to the original source (the site of the Ukrainian Service of «Radio Svoboda»], which was later
republished in the newspaper «Uryadovy kuryer» [«Government Courier»]. The article was about a
shady deal involving many millions between the then head of «Naftohaz», Yury Boiko, and the head
of the Russian «Gasprom», Alexei Miller, connected with transporting Turkmenistan oil. By the time
the case was reviewed in court, Yeltsov already neither owned the Internet publication, nor worked
for it as a journalist. The claimants did not lodge a law suit against «Radio Svoboda» or its journalist.
Previously, on 3 June 2005, the Kyiv Appeal Court had upheld the ruling of the Pechersky District
Court of the city.28
The Kyiv Appeal Court rejected the appeal brought by V. Rabinovych, V. Katsman and the state
enterprise «Stolychni novyny» [«Capital news»] against the ruling of the Pechersky District Court in
Kyiv from 30 March 2005. The latter ruling had found them guilty of systematic defamation of the
Inter-regional Academy of Personnel Management (IRAPM, in Ukrainian MAUP) and its heads.
The court had ordered the respondents to retract all untrue information about IRAPM which had
been published in «Stolychni novyny» and «Stolychka» in 2004, and had bound «Stolychni novyny»,
V. Rabinovych and V. Katsman to pay moral compensation of 50 thousand UH29
The Rivne City Court on 26 December 2005 partly allowed a law suit lodged by State Deputy
Pavlo Supkovsky against the newspaper «Volyn». The Deputy was demanding 100 thousand UH for
damage to his honour and dignity from the journalists and newspaper which, in one of their publications, had called him a «dead body». The judge, Yevhen Sydorchuk, halved the figure awarded, ordering that the editorial board pay thirty thousand UH, and the two journalists 10 thousand UH each.30.
The overall figures for civil law suits against journalists and media outlets in cases involving defamation can be presented as follows:
27

More detail about this law suit in «For each citizen – a peaceful atom, for each who wants to discuss it – a peaceful 100 thousand UH law suit» Oleh Tseluyko (in Ukrainian) // http://www.helsinki.org.ua/index.php?id=1129284508
28
See a more detailed legal analysis of the case «Re-publications» in the Internet: establishing new court traditions». Oleh
Tseluyko (in Ukrainian) // www.imi.org.ua
29
«50 thousand for moral damages» // the newspaper «Molod Ukrainy» [«Ukrainian Youth»] from 30 June 2005
30
Freedom of Speech Barometer for December 2005 // Institute of Mass Information www.imi.org.ua
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Information on law suits in cases involving defence of honour,
dignity and reputation against media outlets31
№
1

Type of data

2003

2004

First half of 2005

627

514

195

308

250

101

the claim was accepted

187

158

56

the proceedings were terminated

118

158

28

the application was not considered

151

141

53

transferred to other courts

50

34

13

71 247 890

20 315 264

11 465 096

4 534 785

591,591

260 808

Case proceedings completed

1.1

1.2
1.3

Of which

1.1.1

a ruling was issued

1.4
2

The amounts of pecuniary and non-pecuniary damage demanded in UH.

3

The amounts of pecuniary and non-pecuniary damage awarded in UH.

Statistical data on arguments regarding defence of honour, dignity and reputation32
№

Type of data

2003

2004

First half of 2005

1

The number of suits lodged during the reporting period

4021

3690

2121

2

The number of cases with completed proceedings and a rul-

1968

2045

952

1053

1100

528

163670,5

237668,5

25591

8418,8

3964,9

2441,7

ing issued
2.1
3

including those where the complaint was accepted
The amounts of pecuniary and non-pecuniary damage demanded in thousands of UH.

4

The amounts of pecuniary and non-pecuniary damage awarded in thousands of UH.

One sees from these figures that there has been a substantial decrease both in the number of
claims against media outlets and journalists satisfied by the courts, and in the amounts awarded in
non-pecuniary damages.
Another form of disproportionate punishment is the use of criminal punishment. Such cases
are not frequent in Ukraine, but they do occur.
The oldest such example of this is the Salov Case. The European Court of Human Rights
issued its final Judgment in the Case of Salov v. Ukraine on 6 September 200533. (Application
¹ 65518/01), in which, amongst other things, it found Ukraine guilty of having violated Article 10
of the European Convention on Human Rights. This case involved a rather interesting incident
which occurred in 1999 during the presidential election campaign. An unidentified individual
had put out a fake special issue of the newspaper «Holos Ukrainy» [«Voice of Ukraine»] from
29 November 1999 which, in an address allegedly from the Speaker of the Verkhovna Rada,
O. Tkachenko, informed of the death of one of the candidates for the Presidency and the then
President of Ukraine, Leonid Kuchma. Mr Salov received this newspaper in his post box and decided to show it to friends. As a result, he was detained by law enforcement officers. On 6 July 2000
the District Court convicted Salov of interfering with the civil right to vote for the purpose of influencing the presidential election results (Article 127 of the «former» Criminal Code of Ukraine).
The District Court sentenced the applicant to five years’ imprisonment, which was suspended for a
31

Letter from the State Court Administration of Ukraine, ¹14-6335/05 from 6 October 2005
Letter from the State Court Administration of Ukraine, ¹14-6817/05 from 25 October 2005. The figures include all similar
law suits, not only those against media outlets and journalists
33
The Judgment is available in Ukrainian on the Ministry of Justice site : www.minjust.gov.ua, and in English at: www.echr.coe.int
32
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two-year probationary period as the actions of Mr Salov «in fact entailed no grave consequences».
It also ordered the applicant to pay a fine of 170 UH34. As a result of this sentence his licence to
work as a lawyer was later annulled.
The European Court, taking into consideration that the information disseminated had in fact
been false, found that there had been a violation of Article 10.
«113. However, from the domestic courts’ findings it can be seen that this statement of fact was not
produced or published by the applicant himself and was referred to by him in conversations with others as a
personalised assessment of factual information, the veracity of which he doubted. The domestic courts failed
to prove that he was intentionally trying to deceive other voters and to impede their ability to vote during the
1999 presidential elections. Furthermore, Article 10 of the Convention as such does not prohibit discussion
or dissemination of information received even if it is strongly suspected that this information might not be
truthful. To suggest otherwise would deprive persons of the right to express their views and opinions about
statements made in the mass media and would thus place an unreasonable restriction on the freedom of
expression set forth in Article 10 of the Convention.
114. The Court notes that the applicant emphasised that he had not known whether this information
was true or false while he was discussing it with others. He alleged that he was trying to verify it. Moreover,
the impact of the information contained in the newspaper was minor as he only had eight copies of the forged
Holos Ukrayiny newspaper and spoke to a limited number of persons about it, a fact that should have been
taken into account by the domestic courts. The requirements of free expression and free discussion of information enshrined in Article 10 of the Convention, bearing in mind the particular context of the presidential
elections, should have also been taken into account by the domestic courts in considering the applicant’s case.
115. (...)In the applicant’s case, the sentence of five years, which was suspended for two years, the fine
of UAH 170 and the resulting annulment by the Bar Association of the applicant’s licence to practise law
constituted a very severe penalty.
116. In short, the reasons relied on by the respondent State were neither relevant nor sufficient to show
that the interference complained of was «necessary in a democratic society». Furthermore, the decision to
convict the applicant for discussing information disseminated in the forged copy of a newspaper about the
death of President Kuchma was manifestly disproportionate to the legitimate aim pursued..»
Another similar case involved the conviction in 2005 of Vasyl Herus. The criminal case against the
former Editor of the Rivne city newspaper «Sim dniv» [«Seven days»] was launched on 13 December
2004 under Article 161 § 1 of the Criminal Code of Ukraine (violation of the equal rights of citizens on the basis of race, ethnic origin or attitude to religion). This was over the publication in the
newspaper of false campaigning material entitled «Yushchenko’s political aims» which, according
to the Prosecutor’s constituted an incitement to ethnic hostility and hatred, denigrated the national
honour and dignity of citizens of Ukraine. In the course of the investigation, the case was reclassified
under other articles of the Criminal Code. On 20 July 2005 the Court convicted Vasyl Herus under
Article 364 § 2 and Article 157 § 2 of the Criminal Code (exceeding his work-related authority leading
to serious consequences and interfering with the civil right to vote) He was sentenced to three years
deprivation of liberty, which was suspended for a one-year probationary period35 . The sentence has
been appealed but not thus far revoked.
While on 18 April 2005 the Rivne Regional Appeal Court in the same case revoked the ruling
of the Local Court in Rivne from January 2005 which had also ordered the newspaper «Sim dniv» to
pay President Yushchenko 100 thousand UH moral compensation and 5 thousand UH state duty for
the publication of untruthful information about him in the newspaper during the presidential election
campaign in 2004.

4. THE LIMITATION OF FREEDOM OF SPEECH IN THE ELECTORAL PROCESS
The new version of the Law «On the Election of State Deputies of Ukraine» from 7 July 2005 substantially restricted freedom of speech and threatened to generally paralyze the activities of the mass
media during the electoral campaign of 2006. It should be noted in particular that for some unknown
reason, the text of the law which parliament voted for was significantly different from the text which
34

EUR 32.82
More information on this case available in the article «Vasyl Herus sentenced to three years for libelling Yushchenko» (in
Ukrainian) // the Internet publication «Telekritika» http://www.telekritika.kiev.ua/news/146/0/15202
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the President signed. How this could have happened, and why, remain a mystery.36 Article 67 § 12 of
this Law states that «coverage of the election process in mass media outlets regardless of their form of
ownership taking the form of information reports, news, etc, shall be carried out without commentary
and evaluation, exclusively on an objective, impartial and well-balanced basis»
Particular provisions of this Law which pertain to the regulation of the activity of the mass media during the election process actually limited the constitutional right to information and freedom
of expression, that is, were not in compliance with the Constitution of Ukraine since, according to
Article 22 § 3 of the Constitution of Ukraine, «The content and scope of existing rights and freedoms
shall not be diminished in the adoption of new laws or in the amendment of laws that are in force».
Following the adoption of this law it became even less clear exactly which State executive body
had the right to temporarily suspend or withdraw the licence of a television or radio broadcasting company. According to Part 10 of Article 71 «…where there has been an infringement by a media outlet
of the requirements set out in paragraphs five or nine of this Article, on the petition of the Central
Election Commission or of the relevant district electoral commission, the particular media outlet shall
have its licence or the issue of printed material temporarily suspended (pending the end of the election
process) according to the procedure stipulated in law. In the event of any other infringements being
committed by a media outlet, the requirement of this Law for the temporary suspension of the force
of the licence or of the issue of printed matter shall be implemented exclusively with the sanction of
the court».
According to Tetyana Kotyuzhnynska, member of the Commission of Journalist Ethics, «the revised
Ukrainian laws totally muffle the Ukrainian mass media. According to the new law «On the Election of
State Deputies of Ukraine» on the course of the pre-election campaign, you are only allowed to publish
information reports, without commentary or assessments, without any opinions of citizens of the video
or photo backup. All this information has to be objective, balance and impartial. What is more, it is
electoral commissions that decide to what extent the information meets these criteria. Effectively, the
content of a publication may be influenced by district electoral commissions or the Central Election
Commission. One can also add the new Civil Code according to the provisions of which any negative
information is a priori considered untruthful. We could in the very near future face «selective shots»: in
conditions where everybody is forced to breach the law, only the «inconvenient» outlets will be closed.37.
Amendments to the Law «On the election of State Deputies of Ukraine» which brought it into
compliance with the Constitution of Ukraine were only introduced in November 2005 as the result of
a major campaign by the public and the mass media.
In accordance with Point 2 of the Law of Ukraine «On introducing amendments to some legislative acts of Ukraine aimed at enabling citizens to exercise their electoral rights, ensuring freedom of
political debate, an unbiased attitude from the mass media to candidates for the office of Deputy, to
parties (blocs) taking part in the election process» from 17 November 2005, Article 71 § 10 of the Law
«On the election of State Deputies of Ukraine» was given in the following version: «the decision about
the temporary (pending the end of the election process) suspension of a licence, or about the temporary ban (pending the end of the election process) on the publication of printed material shall be taken
by the courts». The aim of this norm’s guarantee is to safeguard the mass media against illegal loss of
their licence, and to thus ensure freedom of expression in the Ukrainian mass media. The norm which
prohibited journalists from giving commentaries and making assessments in the course of providing
information reports was also removed.
This law in addition made amendments to Articles 5, 28, 30 of the Law «On television and radio
broadcasting» which primarily concerned the limitation of the powers of the National Council, with regard to cancelling or temporarily suspending the licences of television or radio broadcasting companies.
In particular, Parts 16, 17, 18 were removed from Article 5 of the Law, these having given the National
Council the right, where infringements by a television or radio broadcasting company of current legislation or a breach of the conditions indicated in the licence had been detected, to temporarily suspend
(for up to two months) or to cancel the licence. According to Article 28, the force of a licence issued
by the National Council may only be temporarily suspended by court ruling. Thus, in accordance with
36
The text of the Law on the Election of f State Deputies of Ukraine is different from that which the Verkhovna Rada voted
for» Taras Shevchenko, Director of the Media Law Institute. // the Internet publication «Telekritika»: http://www.telekritika.kiev.
ua, 11.08.2005, 10:58
37
«Safety techniques during the elections – 2006» // the Internet publication «Telekritika» http://www.telekritika.kiev.ua/
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the new version of Article 28, in the event of the broadcasting of programs containing information the
dissemination of which is prohibited by legislation about the elections, the National Television and
Radio Broadcasting Council of Ukraine on the application of the Central Election Commission or a
district (territorial) electoral commission can now no longer temporarily (pending the end of the election
process) suspend a licence giving the right to use broadcasting channels.
However even these amendments could not fundamentally improve the situation. Electoral legislation effectively restricted political discussion through the broad interpretation of the concept «political
advertising» and the serious sanctions envisaged for violations of the conditions on broadcasting such
advertising. As a consequence the election campaign became sterile, bland and quite simply boring.38
Legislation was accordingly treated in such a way that any public speeches either criticizing or
making positive remarks about specific candidates were viewed as being political advertising, and not
as free debate on socially important issues. As a result, any text or video clip which showed the party
or members of candidate lists was subject to strict censorship in case it could be considered to be preelection campaigning Indeed, when media outlets circulated information with critical content about
parties or members of their candidate lists, they risked ending up with law suits demanding their closure
until the end of the elections. For this reason articles in newspapers and television programs teemed
with reserve clauses: «This is not campaigning! This is not campaigning!»
As a result of this law, on 17 February 2006 the Sumy Regional Appeal Court suspended issue
of the Sumy newspaper «Hromadyany Ukrainy» [«Citizens of Ukraine»] until after the elections. The
Kyivsky District Court in Simferopol suspended the licence of the Chornomorska television and radio
company until the end of the elections in response to a law suit filed by the Crimean branch of the
Party of the Regions. This ruling was later reversed by the Appeal Court.
However, most rulings by electoral commissions or courts involved limitations of particular individuals’ freedom of expression.
Two Resolutions from the Central Election Commission were highly revealing in this respect.
These were No 716 from 23 February and No. 793 from 2 March based on complaints from the
electoral bloc «NE TAK!» [«NOT YES!»] regarding the actions of the newspaper «Silski visti» [«Rural
news»] and Petro Poroshenko. In both cases the claimant alleged violation of its rights and legitimate
interests. The Central Election Commission (CEC) reviewed the merits of the claim confining its review exclusively to electoral law.
The complaint lodged by the electoral bloc «NE TAK!» against the newspaper «Silski visti» was
over an article: «Wishing you happiness in the noble cause of serving the Ukrainian people», printed
in No. 18 from 14 February. The CEC states in its Resolution: «the article contains value judgments
in the form of political rhetoric, critical, polemic and sarcastic comments aimed at some participants
in the electoral process, specifically:
«...Ukraine remembers those who tried to crush «Silski visti» – Leonid Kravchuk (1986) … who
cynically trampled on human rights by banning subscription to «Silski visti» on territory in their control…
While Leonid Kravchuk, obviously, in the role of sergeant-major of the suppression corps, or maybe to
mark the 20th anniversary since the first waving of sabres above the head of the leader of the «Silski visti»
staff, I. Spodarenko, began a new assault on «Silski visti», announcing a protest campaign against the
Presidential Decree No. 60 from 23 January 2006 which honoured Ivan Vasylyovych Spodarenko with the
title of Hero of Ukraine.
One can understand the ex-Communist Party of Ukraine ideologist: the Party henchman doesn’t want
the newspaper and its leader, through their very existence in this world, to be a reminder of his dark past.
Yet what a banner he raises above himself: the honour of Ukraine!
…The newspaper «Silski visti» really weighs down upon Mr Kravchuk. It’s clear that if he was lying
in his grave, he’d turn in it».
«…It is you, Mr Kravchuk, who are the leading actor and at the same time the director of the theatre
of the absurd. And the point is not that you are transforming yourself from the role of militant blasphemer
to that of God’s Anointed, nor that you are so concerned about the memory of the victims of the Holocaust,
but banned the very mention of Holodomor [the Famine of 1932-193339] in Ukraine. At the end of the day
you don’t care what you use to trade with, you once went with your image as the first president of Ukraine
38

«Infringements of freedom of expression during the 2006 election campaign». Yevhen Zakharov // Available on the KHPG
website in English: www.khpg.org.ua
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Holodomor refers to the deliberately induced Famine of 1932-1933 which killed between 5 and 10 million people. It was largely
ignored in the West, and consistently denied throughout the Soviet period. (translator’s note)
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trying the Cossack card to a candidate for the office of Kyiv Mayor who suited you but wasn’t wanted at
all by the people of Kyiv. However that is from the area of morals. Although, what morals?. You when you
were President of Ukraine squandered the world’s largest (at the time) Black Sea Fleet. As President of
Ukraine you diddled away up to one and a half billion of people’s savings, casting your own people into
abject poverty, unemployment, and also crushing inflation. And you, through Kuchma’s bounty, are «Hero
of Ukraine!»
That really is a theatre of the absurd. And you are now trying the card of anti-Semitism and xenophobia, as if forgetting that it’s been beaten and is lying in the rubbish heap, of any use only to down-and-outs
who live from such rubbish containers and sometimes even sell things they find. You, Mr Kravchuk, who are
always flaunting your knowledge of the law, supposedly a legal know-it-all. Do you really not know that the
accusation against «Silski visti», initiated by Rabynovych and fabricated by Saprykina, of anti-Semitism,
xenophobia and stirring up inter-ethnic antagonism was revoked by the Kyiv Appeal Court?
Your political companions, Viktor Medvedchuk40 and Viktor Yanukovych, the main pillars of the
Kuchma regime, have also got involved in the case. Here, then, it’s all clear.
However at the bottom of the letter which began the campaign against «Silski visti», and at the
same time – on the pre-election wave – against the President of Ukraine Viktor Yushchenko, there
are 13 other signatures…»
The CEC decided that the article contained characteristics of pre-election campaigning and that it
had been printed without prior agreement with a participant in the electoral process, and allowed this
part of the claim made by the bloc «NE TAK!» As regards the opinion of the claimant that the article
«published some knowingly untruthful and libellous information about the participant in the electoral
process – the candidate for the post of State Deputy Leonid Kravchuk», the CEC did not agree with
this assertion, stating that «the claimant has not submitted to the Central Election Commission any
proof of the contention that the information which he considers to be knowingly untrue and libellous
is such. Therefore this part of the claim is not accepted».
The CEC ordered the newspaper «Silski visti» to «refrain in future from committing infringements
of the Law on the Elections». Such a decision acted like a great «cold shower» and obstructed the will
to freely discuss the qualities of participants in the election process.
In Resolution ¹793 from 2 March the CEC considered the claim brought by the bloc «Ne tak!»
against the actions of Petro Poroshenko. The claim states:
On 21 February 2006 at 19.40 during a meeting with the public of Kherson which was broadcast on the
television channel «SKIFIYA» the respondent of the claim, P.O. Poroshenko stated the following: «There
is no alternative – and this is a true political reform. Not the empty waffle initiated by the communists,
Medvedchuk, the Regions and Kuchma».
During this meeting, P.O. Poroshenko expressed the following opinions with regard to N.I. Shufrych41:
«I’m sorry, but I think he’s a clown. I’m pleased that this is already seen by the entire country’s population,
and I consider that the political faction that he is leader of is … the one thing that I am ashamed of, that
the first President of our country, Mr Kravchuk is at the head of a list which is demanding the abolition
of Ukrainian as the state language pr the introduction of Russian, which … well he should be ashamed of
himself. And all the others there are clowns. Their time has already passed. Think of who Medvedchuk was
a year ago, or a year and a half ago. He was the lord of the state. Look how he was blown off the scene as
soon as real representatives of the people came. Look at what the level of support today is for that political
force «NE TAK!» – without any rigging, without bans on speaking out on television – he’s nobody…»
As proof of these circumstances, the claim was armed with a videocassette and compact disk with
recordings of P.O. Poroshenko’s addresses. However the CEC decided that the video recording did
not contain the opinions given above and that it was not possible to establish that the video material
recorded on the compact disk had been broadcast on the television channel «SKIFIYA». The candidate
for State Deputy of Ukraine, Petro Poroshenko did not belong to the exclusive list of individuals who,
according to paragraph one of Article 71, are prohibited from taking part in pre-election campaigning.
His participation, therefore, in pre-election campaigning was not in contravention of the regulations of
the Law on the elections. On this basis, the CEC decided to reject the claim of the bloc «NE TAK!»
40
Viktor Medvedchuk was Head of the Presidential Administration in Kuchma’s regime and wielded considerable power. (trnaslator’s note)
41
Nestor Shufrych is a member of the Social Democrat Party of Ukraine (United), which is one of the parties in the opposition
bloc «NE TAK!». He was no. 4 on the candidate list below ex-President Kravchuk and ex-Head of Kuchma’s Administration,
Viktor Medvedchuk (translator’s note).
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It looks as though the television channel «SKIFIYA» in its coverage of Poroshenko’s meeting with
the public of Kherson simply cut out his critical remarks about his opponents, and in this way saved
themselves from the sanctions, or even forced closure, they could have faced.
We thus find that the Law on the elections, and its practical application as this is developing present the following picture: candidates for the office of Deputy have the opportunity to freely discuss
election issues, while journalists and the mass media may only provide coverage of these debates on the
basis of agreements with the political parties (blocs), that is, representing their interests. They themselves are not able to freely express their opinions, since any critical comments are treated as pre-election campaigning. They are therefore forced either to abandon any coverage of the election campaign
or resort to serious self-censorship.
One should also mention the entirely unjustified rulings banning the Minister of Internal Affairs,
Yury Lutsenko, from making public information about the criminal past of candidates for the office of
State Deputy with reference to norms which prohibit campaigning by officials of state bodies of power.
These examples clearly show that the provisions on pre-election campaigning in the Law «On the
Election of State Deputies» contravene the Constitution of Ukraine and Article 10 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms. This had a particularly
negative impact on the course of the parliamentary elections as a result of considerable limitation on
freedom of expression.
Throughout the presidential campaign from autumn 2004 a moratorium was imposed on checks of
television and radio companies by controlling authorities, however in our opinion this step was entirely
politically motivated, and was not prompted by the real threat of pressure on the mass media. Later
this could have become an additional argument for asserting the existence of administrative pressure
on the mass media on the part of the new regime.

5. LIMITATIONS IN THE CONTEXT OF PROTECTING PUBLIC MORALS
In the last several years in Ukraine limitation on freedom of expression has been heightened
through the protection of public morals.
First of all a law was adopted «On the protection of public morals». As discussed in «Human
Rights in Ukraine – 2004».this basically runs counter to the Constitution of Ukraine, as well as to
international standards in the area of freedom of speech.
However at the present time incidents where this legislation is being applied have begun to appear.
The members of the National Expert Commission on Issues involving the Protection of Public Morals,
created in accordance with the above mentioned law, changed in 2005. These changes, moreover, took
place with a direct breach of the legally established procedure. For example, according to the law,
the Chair of the Commission is appointed by the members of the Commission themselves. However
the members are appointed by the Cabinet of Ministers at the recommendation of the Chair. Thus,
the law lays down procedure which it is simply impossible in practice to follow, as a result of which
the Government decided to appoint the Chair of the Commission in violation of the law, rather than
submitting a law on amending the given procedure.
On the basis of the law «On the protection of public morals, on 30 August 2005 the Commission on
the distribution and showing of films in Ukraine banned the showing in Ukraine of the film by the director George A. Romero «Land of the Dead» (Universal Studios). According to Ukrainian legislation, before
showing any film in Ukraine, the owner of the rights to the film must receive a certificate giving the right to
show the film in Ukraine. The certificate indicates, for example, any age restrictions as far as viewers are
concerned. The General Director of the company B & H, Bohdan Batrukh, at a press conference stated
that the given film had been shown in over 100 countries, including in Russia and Belarus.42 Later, on the
basis of the same law, a Quentin Tarantino film was banned.
It should be noted that limitations on freedom of speech for the purpose of protecting public morals are acceptable. However in Ukraine, despite a current law on the protection of public morals, clear
grounds are lacking for limiting freedom of speech for this purpose. As a result of this, such a restriction is carried out in a selective manner and at the personal discretion of certain officials of bodies of
42
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state power. Nobody is able to foresee their behaviour in such a way as to not infringe legislation on
the protection of public morals.

RECOMMENDATIONS
1. To implement a program for reforming State media outlets by changing their system of management and financing in accordance with the recommendations of the Council of Europe and OSCE.
The best example of such reform is the introduction of public TV and radio broadcasting on the basis
of UT-1 National Television Channel and the First National Radio Channel.
2. To draw up and introduce the appropriate legislation and programs of self-regulation for journalists and media outlets in order to reduce the spread of information material which is paid for or
produced on commission with infringements of journalist standards of objectivity and balanced presentation of information.
3. To cancel the laws «On the procedure for the coverage by the Mass Media of the activities of
state executive bodies and bodies of local self-government in Ukraine» and «On state support for the
mass media and the social protection of journalists», allowing for the cancellation of particular benefits
for journalists of state media outlets, and to ensure that they have the same rights as journalists on
non-state media outlets.
4. To adopt a new version of the law on television and radio broadcasting which would comply
with the standards of the Council of Europe, OSCE and the European Union.
5. To introduce amendments to legislation making it possible to identify the real owner of a media
outlet, especially of television channels and radio stations; to introduce effective control over the concentration of media outlets in the hands of one owner or members of his or her family; to introduce
anti-monopoly restrictions for the information market in compliance with recommendations of the
Council of Europe, OSCE and the European Union; to introduce necessary procedure for punishing
those who infringe legislation on the concentration of the media.
6. To ensure quick and transparent investigation into all reports of violence and deaths of journalists, as well as into cases of interference in journalists’ activities.
7. To accelerate the procedure for ratifying the European Convention on trans-border television, the
Additional protocol to the Convention on trans-border television, and to also introduce amendments to legislation on the implementation of its regulations, as well as the provisions of the EU Directive 85/552/ÅU,
97/36/ÅU «Television without Borders».
8. To disband the National Committee for Television and Broadcasting during an overall consideration of Draft amendments to the Constitution of Ukraine.
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VIII. FREEDOM OF ASSEMBLY1
LEGAL REGULATION OF THE RIGHT TO FREEDOM OF PEACEFUL ASSEMBLY

1.1. THE CONSTITUTION OF UKRAINE

The right to peaceful assembly is guaranteed by Article 39 of the Ukrainian Constitution:
«Citizens have the right to assemble peacefully without arms and to hold meetings, rallies, processions
and demonstrations, upon notifying in advance the bodies of executive power or bodies of local self-government.
Restrictions on the exercise of this right may be established by a court in accordance with the law and
only in the interests of national security and public order, with the purpose of preventing disturbances or
crimes, protecting the health of the population, or protecting the rights and freedoms of other persons».
The Ukrainian Constitutional Court in a Ruling from 19 April 2001 noted that the right to peaceful assembly is an «inalienable and inviolable» right, and gave an official interpretation of Article 39 of
the Constitution, in particular with regard to notification in advance. The Constitutional Court also
stated that there should be a separate law to provide specification for particular provisions of Article 39,
but such a law has yet to be adopted.
1.2. SPECIAL DETAILS OF COURT PROCEEDINGS IN CASES INVOLVING RESTRICTIONS
ON FREEDOM OF ASSEMBLY

Article 182 of the Code of Administrative Justice of Ukraine (CAJU)2) outlines «special details
of proceedings in cases involving administrative applications from those holding authority to allow a
restriction of the right to peaceful assembly», whereas Article 183 of the CAJU gives the «special details
of proceedings in cases involving administrative applications to have limitations of the right to peaceful
assembly revoked». These articles establish special time periods for reviewing such cases.
Article 182 stipulates that state executive bodies and bodies of local self-government, on receiving
notification of a planned gathering have the right to address an application to their local administrative
court to have the gathering banned or various kinds of restrictions on the freedom of assembly imposed.
In accordance with the CAJU the administrative court must review the case within three days of the
application being lodged, and in the event that the proceedings have been started less than three days
before the intended holding of the gathering, then immediately. A court application which arrives on
the day that the meeting is planned to take place, or after it has occurred, is not reviewed. Court rulings in such cases must be enforced without delay.
Article 183 establishes that the organizers of the meeting have the right to lodge an appeal with the
administrative court for the place where the gathering is planned «with a court application to remove the
restriction on exercising the right to peaceful assembly imposed by state executive bodies or bodies of local
self-government after being notified of the planned gathering». The procedural requirements as regards
time limits for reviewing the appeal are the same as in Article 182.
These special details have yet to be clearly defined in law. As a result the periods for reviewing
such cases are systematically infringed, with court bans being issued several hours before the beginning
of the peaceful gathering, this clearly violating the right to assembly.
1

Prepared by Volodymyr Chemerys, member of the Board of the Institute «Respublica» and of the Board of the Ukrainian
Helsinki Human Rights Union. It not otherwise stated, material used in this chapter is that of the Institute «Respublica» or of
UHHRU.
2
The Code came into force on 1 September 2005
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However, monitoring of the right to peaceful assembly in Ukraine carried out by the civic organization – Institute «Respublica» from 2004 – 2005 found that restrictions and obstacles against exercising freedom of assembly in the majority of cases were not imposed by the bodies notified by meeting
organizers (that is, local state administrations or executive bodies of local self-government), but rather
by agencies of the Ministry of Internal Affairs (with or without the knowledge of the relevant local
state administrations or executive bodies of local self-government). According again to Article 183 of
the CAJU organizers of meetings may not lodge court appeals against those whom they did not notify
(for example, agencies of the Ministry of Internal Affairs).
Furthermore, the CAJU does not set down special time periods for appeals against rulings of district administrative courts on banning meetings or imposing restrictions on freedom of assembly.
Case law from Ukrainian court practice shows that although in the majority of cases appeal courts
overturn the rulings of courts of first instance on banning gatherings, the review process of such appeals
can last a month from when the appeal was lodged. In this way, even if the appeal administrative court
accepts that the district administrative court made a mistake and rules that the meeting may be held at
the time and in the place planned by its organizers, in fact the right of the organizers and participants
in the gathering to hold their meeting in the designated time and place cannot now be restored.
The demand that special time frames for judicial review of an appeal be established so that the organizers or participants in an assembly may still restore their rights is stipulated by the OSCE/ODIHR
Guidelines for drafting laws pertaining to the freedom of assembly (October 2004). However until now,
for the reasons mentioned above (the long periods required for judicial review of appeals), the majority
of organizers of meetings in Ukraine, in the event of a ban being imposed on holding the gathering,
do not lodge an appeal with the relevant appeal courts.
1.3. THE USE IN UKRAINE OF LEGISLATION ON PEACEFUL ASSEMBLY DATING FROM THE FORMER USSR

In Ukraine there is no legislation which regulates the exercising of the right to peaceful gatherings,
aside from those provisions and restrictions of a general nature mentioned above. This was discussed
in detail in last year’s annual report3.
However the state authorities, bodies of local self-government and the courts are to this day using normative acts of the former USSR, like for example the Decree of the Presidium of the Supreme
Soviet of the USSR of 28 July 1988 «On the procedure for the organization of meetings, political rallies, street events and demonstrations in the USSR» which we consider to be unlawful.
The Decree runs counter to the Constitution of Ukraine, in particular, Article 39 which stipulates
procedure for notifying the authorities on mass gatherings organized, and not procedure for seeking
permission to hold them, and which does not contain limitations with regard to when notification must
be given. The Decree also contravenes other provisions of the Constitution.
Yet such regulations as, for example, «Temporary Regulations on procedure for review by the city
executive committee of issues involving the holding of gatherings, political rallies, marches and demonstrations in the city of Kharkiv», adopted by the Kharkiv City Council on 7 March 2004 (No. 221) and still in
effect now, directly refer to the above-mentioned Decree. The Kharkiv document states: «The Temporary
Regulations on procedure for review by the city executive committee of issues involving the holding of
gatherings, political rallies, marches and demonstrations were drawn up in accordance with … the Decree
Presidium of the Supreme Soviet of the USSR «On the procedure for the organization of meetings, political
rallies, street events and demonstrations in the USSR» (in effect on the territory of Ukraine in accordance
with the Resolution of the Verkhovna Rada of Ukraine from 12.09.91 ««On the temporary legal force of
certain legislative norms of the USSR on the territory of Ukraine»). The Kharkiv City Council has thus
effectively taken upon itself the powers of the Constitutional Court of Ukraine in deciding that Decree
mentioned complies with the current Constitution of Ukraine.
1.4. LIABILITY FOR VIOLATION OF THE RIGHT TO FREEDOM OF PEACEFUL ASSEMBLY

Law enforcement agencies apply general legal norms on ensuring public order, yet almost all individuals detained when a mass gathering is dispersed are charged under Articles 185 and 185-1 of the
Code of Administrative Offences of Ukraine (CAO).
3

Human Rights in Ukraine – 2004. Human Rights Organizations’ Report. Kharkiv: Folio, 2005. – p. 151 The report is available on the Internet in Ukrainian and English at: www.helsinki.org.ua.
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Article 185 of the CAO – «malicious disobedience to a lawful instruction or demand from a police
officer» allows for a fine from 8 to 25 times the minimum monthly wage before tax (approximately
30 to 85 US dollars), community service for a period from one to two months, with twenty percent
deduction from wages or administrative arrest for up to 15 days.
Article 185-1 of the CAO – «breach of the procedure for organizing and holding meetings, political rallies, marches and demonstrations» imposes various penalties for the participants and organizers of
these gatherings. Participants receive a warning or fine of between 10 to 25 times the minimum monthly
wage before tax, while the organizers can be liable to a fine from 20 to 100 times the minimum monthly
wage before tax (from around 70 to 350 US dollars), community service for a period from one to two
months, with twenty percent deduction from wages or administrative arrest for up to 15 days. The same
penalties as for organizers are to be imposed on participants if they have previously done the same thing.
This difference arose as a result of the fact that the Verkhovna Rada of Ukraine on 2 June 2005 introduced amendments to the CAO which remove administrative arrest as punishment for participants in
gatherings if they have breached «the procedure for organizing and holding meetings» for the first time.
However in the majority of cases it is specifically Article 185 of the CAO which is applied to both
participants in and organizers of meetings because it is considerably easier for police officers to convince a Ukrainian court that there was «malicious disobedience», than that there was a «breach of the
procedure for organizing and holding meetings», since for the former, in practice, Ukrainian courts
find the evidence of the police officers themselves sufficient.
Additionally, in 2005 law enforcement officers applied legal norms of Article 279 of the Criminal
Code of Ukraine on liability for blocking transport routes. This article imposes fines of up to 50 times
the minimum monthly wage before tax (around 170 US dollars), community work for up to two years,
custodial arrest for a period of up to six months or limitation of liberty for up to three years. However
throughout 2005, according to information from the State Court Administration, nobody was convicted of this offence.
From 2004 – 2005, parliament tried to change the form of the offence set out in Article 279 of the
Criminal Code. For example, Draft Law No. 3091 from 10 February 2003 «On introducing amendments to Article 279 of the Criminal Code of Ukraine (on liability for blocking transport routes) suggested making an exception in the application of this Article to cover cases where citizens are exercising
their right to peaceful assembly. However the Verkhovna Rada of Ukraine on 2 June 2005 rejected the
Draft Law which had been passed at its first reading on 7 October 2004.
In Ukrainian legislation there is a penalty for «unlawful obstruction of the organizing or holding of
gatherings, political rallies, marches and demonstrations (Article 340 of the Criminal Code of Ukraine)
for officials or for any individuals if their actions were carried out with the use of physical violence,
of community work for a period of up to two years, custodial arrest for a period of up to six months
or limitation of liberty for the same period. However there were no cases recorded during 2005 of any
officials incurring punishment for obstructing the right to free assembly.
For example, on 21 April the then Mayor of Kyiv, Oleksandr Omelchenko, personally burst into
the tent city near the Mayor’s Office, ripped down several posters and seized a video camera from the
tent occupants. The police standing nearby did not intervene, and although the behaviour of Kyiv’s
Mayor was a subject of discussion in the Verkhovna Rada, the law enforcement agencies brought no
charges against Omelchenko.
On the other hand the capital’s police did launch a criminal investigation under Article 293 of
the Criminal Code of Ukraine – «the breaching of public order by a group» – against the members
of the Ukrainian National Assembly who during the night of 30 May 2005 in Kyiv destroyed the tent
city of opponents of Mayor Omelchenko and inflicted injuries on the tent inhabitants. In October 2005
the case was submitted to the Shevchenkivsky District Court in Kyiv, however as of 1 March 2006
the court review had not been concluded. The accused claimed during the investigation that they had
been incited by officials of the Kyiv City State Administration to break up the tent city, however the
investigators did not pay attention to this testimony.
1.5. LEGISLATIVE ACTS OF BODIES OF LOCAL SELF-GOVERNMENT CONCERNING
THE RIGHT TO FREE ASSEMBLY

The Constitution stipulates that the right to free assembly may be limited only in accordance with
the law. Despite this, local authorities often pass their own legal acts which have no relation to the law
and which thereby flagrantly violate the freedom of peaceful assembly.
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Such rulings were passed during the 1990s and 2000s by city councils of the majority of regional
centres in Ukraine, in particular, in Kyiv, Kharkiv, Donetsk, Dnipropetrovsk, Sumy, Lviv, Kirovohrad,
Poltava and in some district centres (for example, Izyum in the Kharkiv region, Okhtyrka in the Sumy
region, and others).
One should add here that, in accordance with Article 92 of the Constitution, the human and citizens’ rights and freedoms, the guarantees of these rights and freedoms; the main duties of the citizen
are determined exclusively by the laws of Ukraine, and not by rulings passed by local executive bodies.
In turn, the Law of Ukraine «On local self-government in Ukraine» empowers executive bodies
of village, settlement and city councils with only «resolving in accordance with the law issues pertaining to the holding of meetings, political rallies, demonstrations, sport, shows and other mass events and
ensuring that public order is maintained during them» (Article 38 of the Law). However as an analysis
carried out by the Institute «Respublica» showed, all rulings passed by Ukrainian bodies of local selfgovernment on freedom of assembly are in contravention of the Constitution of Ukraine – a law of
direct effect – and limit civil liberties. Most of these rulings of local councils are based on the Decree
already mentioned of the Presidium of the Supreme Soviet of the USSR and establish a ten day period
for notification of a planned event. Moreover, such rulings establish significant and anti-constitutional
limitations on the right to freedom of assembly.
«Temporary Regulations on procedure for review by the city executive committee of issues involving the holding of gatherings, political rallies, marches and demonstrations in the city of Kharkiv» in
its turn stipulates that «as a result of a review of the notification (of the planned event – author) a decision
may be taken to prohibit the holding of a mass event». This regulation means that in Kharkiv permissionbased rules and procedure have effectively been introduced for holding gatherings. However, it should
be mentioned, that the given rules and procedure were not applied in the city during 2005.
On 17 November 2005 the Kyiv City Council adopted a ruling «On introducing amendments to
the Ruling of the Kyiv Rada from 24 November 1999 No. 317/418 «On defining the rules and procedure for organizing and holding nongovernmental mass public events of a political, cultural-education,
sport, recreational or other nature in Kyiv». According to this, in the centre of the capital (including near the buildings housing the Secretariat of the President, the government and the Kyiv State
Administration), «only overall state or city events are held in accordance with Decrees of the President
of Ukraine, Resolutions and Instructions of the Cabinet of Ministers of Ukraine, Rulings of the Kyiv City
Council, Instructions of the Kyiv City Council, Instructions of the executive body of the Kyiv City Council
(the Kyiv City State Administration)». In addition, Point 12 of the given Ruling of the Kyiv Council
states: «During official state events in the residence of the President of Ukraine, in order to ensure security, to restrict the movement of pedestrians and vehicles along Bankova Street from Building No. 3 to
Lyuteranska Street».
This ruling therefore runs counter to the Constitution of Ukraine in limiting freedom of assembly
by limiting where they can be held.
On 7 March 2006 the Shevchenkivsky District Court in Kyiv revoked the Kyiv City Council’s
Ruling from 17 November 2005 as being in contravention of Article 39 of the Constitution of Ukraine.
Representatives of the Kyiv Council immediately lodged an appeal against this decision of the district
court in the appeal court.
At the beginning of 2005 the Halytsky District Court in Lviv declared as unconstitutional the
Ruling of the Lviv City Council No. 367 from 16 April 2004 «On rules and procedure for organizing
and holding meetings, political rallies, pickets, street marches and demonstrations in Lviv» which in its
basic provisions was similar to the above-mentioned Ruling of the Kyiv City Council.
On 7 November 2005 the Babushkinsky District Court in Dnipropetrovsk rejected an application
from the Dnipropetrovsk City Executive Committee to prohibit a political rally by the initiative group
of the «Ozerka» Market near the premises of the City Council on the grounds that the «Regulations on
holding mass events in the city of Dnipropetrovsk» assigned another place for holding political rallies.
The Court did not take the «Regulations» into consideration, and instead referred to the norms of the
Constitution of Ukraine which do not contain any limitations on places where freedom of assembly can
be exercised. However, despite this, the bodies of local self-government in Dnipropetrovsk, as in other
cities where similar regulations were passed, have not revoked them and are continuing to apply them.
A case was recorded where the settlement council of Hrebinki in the Kyiv region, in reaction
to a demonstration of residents demanding an investigation into the murder of Hrebinki resident,
Volodymyr Nabokov, adopted a ruling which seriously limited civil rights.
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On 25 July, the Hrebinki Settlement Council during its meeting agreed an appeal to the Ministry
of Internal Affairs calling for a criminal investigation to be launched against the Head of the Vasylkiv
district organization of the Ukrainian People’s Party, Leonid Kovalchuk, the organizer of the demonstration. The residents of Hrebinki during the said demonstration had been among the first to use a
form of protest which was new for Ukraine: two hundred protesters without any break walked across a
pedestrian crossing and in such fashion, while not breaking the road code, effectively paralyzed vehicle
movement along the road between Kyiv and Odessa. The Hrebinki Council Deputies also demanded
that the gathering of signatures on a petition from local residents to the President of Ukraine, Viktor
Yushchenko and the heads of law enforcement agencies be prohibited. The petition called for an objective investigation to be carried out into the murder and for the local prosecutor and head of the
Vasylkiv District Administration considered by the residents to be obstructing the investigation to be
dismissed.
1.6. THE APPLICATION OF REGULATIONS REGULATING THE ESTABLISHMENT OF «SMALL
ARCHITECTURAL FORMS», IN THE EXERCISE BY INDIVIDUALS OF THE RIGHT TO PEACEFUL ASSEMBLY

For regulating and holding mass events, some local authorities make use of another regulation
which formally has no bearing on the right to peaceful assembly, this being a regulation regarding the
establishment on city territory of «small architectural forms». Such regulations have been passed by the
councils of many cities, including Kyiv and Donetsk.
«Small architectural forms» are kiosks, stalls, tents and other small constructions which are erected
by businesses of various forms of ownership for commercial purposes. Such «forms» are, moreover,
intended to function for a long time. The erection of such «forms» should undoubtedly be subject to
regulation by local authorities.
However in Ukraine it has become traditional to hold acts of protest in the form of «tent cities»
The legal regulation for the establishment of such tent settlements should be implemented within the
framework of regulations on the right to free assembly, and not regulations regarding «small architectural forms».
For example, on 7 April 2005, the Pechersky District Court in Kyiv allowed the application of
the Kyiv City State Administration to dismantle a tent city erected by representatives of the civic
organization «New Generation» near the premises of the Prosecutor General of Ukraine (Riznytska
Street in Kyiv) in protest against the detention of the Head of the Donetsk Regional Council, Boris
Kolesnikov.
However on 19 April already, the Shevchenkivsky District Court in Kyiv rejected the application of
the Kyiv City State Administration (KCSA) to impose a ban on the tent city of supporters of the recently
arrested Kolesnikov. In its application, the KCSA, in particular, claimed that the «location of small architectural forms which include tents, require a permit from the central department of city planning, architecture and design of the city landscape within the KCSA». In its ruling, the Court directly stated that «tents
are not «small architectural forms» and that the obtaining of permits for their erection is not required by law».
Yet despite the Court’s ruling, the Kyiv City Council on 17 November 2005 in its Resolution
«On introducing amendments to the Ruling of the Kyiv City Council from 24 June 1999, ¹ 317/418
«On defining the rules and procedure for organizing and holding nongovernmental mass public events
of a political, cultural-education, sport, recreational or other nature in Kyiv» once again stressed that
«it is prohibited to erect small architectural forms (kiosks, stalls, awnings, tents, including those which are
temporary and mobile, intended for vending, information, advertising, presentation or other purposes), external forms of advertising (advertising stalls, any kinds of stands, shields, panels, flags, screens, placards,
stickers and others) without permission received according to the rules and procedure set down in Ukrainian
legislation.»
1.7. DRAFT LAWS ON THE PROTECTION OF THE RIGHT TO FREEDOM OF PEACEFUL ASSEMBLY

Before 2005 no Draft Law on freedom of assembly had been passed by Ukraine’s parliament.
In 2005 the Institute «Respublica», in cooperation with specialists from the Ukrainian Helsinki Human
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Rights Union, drew up a draft law «On freedom of peaceful assembly» and on 15 July it was tabled in
the Verkhovna Rada (registration No, 7819)4 by State Deputy, Viktor Musiyaka.
The Draft Law was prepared in compliance with the OSCE/ODIHR Guidelines for drafting laws
pertaining to the freedom of assembly» as well as with case law of the European Court of Human
Rights, and its key parameters are as follows. Together with the concepts «gathering», «political rally»,
«march», «demonstration», in accordance with European practice, the following concepts have been
introduced: «spontaneous demonstration» (that is, gatherings not organized by any individual or legal
entity),»counter demonstration» {gatherings which take place at the same time and in the same place
with the aim of expressing different or opposing views), as well as, in keeping with the Ukrainian tradition, the concept of «tent cities».
The Draft Law guarantees the right to peaceful assembly for citizens of Ukraine, foreign nationals and stateless persons, those younger than 18, persons whose civil activities have been restricted by
order of the court, as well as those who are in penal institutions serving a court-imposed sentence.
In compliance with the Constitution of Ukraine the Draft Law does not contain any restrictions on
freedom of assembly, either in time or in space, or by dictating the duration, form of the assembly or
the number of participants.
A list is provided of circumstances which may not be used as grounds for limiting freedom of assembly, in particular the following: the absence of notification of a plan to hold a peaceful gathering;
the lack of an organizer (organizers) of a peaceful gathering in the event of a spontaneous demonstration; the holding of a counter demonstration; the scheduled coincidence of the peaceful gathering with
measures linked with a public holiday, sporting event, concert, festival, folk festivals, etc; the discussion during a peaceful gathering of issues pertaining to the dismissal of any state officials, a change of
those in power, of the constitutional order, of the administrative or political system or of territorial
integrity; calls to hold a nationwide or local referendum, early elections to any state body or body of
local self-government, or to a boycott of a referendum or elections; the blocking by participants in
a peaceful gathering of streets, roads, buildings or other constructions; the level of noise at the place
where the peaceful gathering is held; the inability of the relevant agency of the Ministry of Internal
Affairs to ensure the protection of public order during a peaceful assembly. All such circumstances
were identified in the course of monitoring of the observance of the freedom of assembly in Ukraine as
being those which, in contravention of the Constitution of Ukraine, most frequently violate the right
to peaceful assembly.
The Draft Law sets out special time periods for judicial review of appeals against rulings handed
down by courts of first instance which restrict freedom of assembly.: «An application to bring an appeal
or an appeal submitted by a claimant against a court ruling limiting the right to peaceful assembly, shall be
reviewed as first priority, within a two-day period from when it is received, however under all circumstances
before the date that the peaceful gathering is planned for, and in the event that the court ruling restricting the
right to freedom of assembly was taken just before the beginning of the peaceful gathering – immediately».
Also envisaged in the Draft is liability of officials or other individuals for violations of the right
to freedom of assembly The Draft Law «On freedom of peaceful assembly» has elicited different reactions. For example, the Main Scientific and Analytical Department {MSAD) of the Verkhovna Rada of
Ukraine proposed that the Draft be returned «for reworking and then submitted again for its first reading».
In contravention of Article 26 of the Constitution of Ukraine («Foreigners and stateless persons who are
in Ukraine on legal grounds enjoy the same rights and freedoms and also bear the same duties as citizens of
Ukraine, with the exceptions established by the Constitution, laws or international treaties of Ukraine», and
the freedom of assembly for non-citizens of Ukraine is not limited by either the Constitution, current
laws or international treaties), MSAD suggests depriving foreign nationals and stateless persons of the
right to freedom of assembly.
MSAD, furthermore, does not consider the circumstances named in the Draft as those which may
not constitute grounds for limiting freedom of assembly as being circumstances which preclude such
restriction, and instead proposes that «specific legal grounds be defined for restricting the exercising the
right of citizens to peaceful assembly».
On the other hand, the Kharkiv Human Rights Protection Group (KHPG) in general positively
assessed the Draft and commented that «the Draft Law is on the whole successful, however needs, of
course, some «cosmetic» legal refinement» (KHPG constitutional expert, Vsevolod Rechytskky).
4

The Draft Law is available (in Ukrainian) on the website of the Verkhovna Rada of Ukraine http://www.rada.gov.ua.
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In any case, the Verkhovna Rada did not mange to review the Draft Law «On freedom of peaceful
assembly» in 2005. Then at the very beginning of 2006, 10 January, Parliament refused to include the
Draft on the agenda, meaning that the draft was effectively rejected. It should also be noted that the
Chairperson of the Profile Committee of the Verkhovna Rada of Ukraine on Human Rights, National
Minorities and Inter-ethnic Relations, H. Udovenko, registered a Resolution on returning the draft
law on freedom of peaceful assembly to be worked on. The Institute «Respublica», having refined the
draft law and taken KHPG’s comments into consideration, is offering it for review by the next parliamentary session in 2006.
1.8. APPLICATIONS AND PROPOSALS FROM OFFICIALS WITH REGARD TO LEGISLATIVE REGULATION
ON EXERCISING THE RIGHT TO PEACEFUL ASSEMBLY

During 2005, a number of high-ranking Ukrainian officials (the President, officials from the Ministry
of Internal Affairs, the Mayor of Kyiv and Kyiv City State Administration representatives) spoke of the
need to provide legislative regulation for ensuring the right to peaceful assembly. They put forward several specific suggestions however did not table in parliament a single draft law on freedom of assembly.
Back on 21 February, less than a month after his inauguration, Ukraine’s President Viktor
Yushchenko, in referring to anti-war demonstrators who had arrived at the building of the State
Secretariat (the former Presidential Administration) on Bankova Street in Kyiv, commented: «That
doesn’t mean that one can hold unsanctioned political rallies every day». This statement by the President
runs counter to Ukrainian legislation on peaceful assembly which does not envisage the issuing of sanctions for the holding of political rallies, pickets and demonstrations, and imposes only procedure for
notification of plans to hold such rallies or demonstrations.
Soon after, on 25 March, near the building of the State Secretariat temporary fencing was erected
(in December 2004, during the «Orange Revolution», the wall around the Presidential Administration,
put up in President Kuchma’s time, was pulled down by demonstrators supporting Viktor Yushchenko),
and a week later a permanent fence was erected. The practice which existed under Kuchma of restricting the right to peaceful assembly directly around the residence of the President has thus been restored.
The State Secretariat, furthermore, applied to the Kyiv City Council to have the territory around the
Secretariat added to the list of sites where meetings initiated by nongovernmental structures may not
be held. This application found its implementation in the Ruling already mentioned of the Kyiv City
Council from 17 November 2005. On the initiative of the State Secretariat, therefore, but in contravention of the Constitution, freedom of assembly has been restricted around its premises.
On 15 October 2005 a demonstration was held in Kyiv by those calling for the OUN and UPA
[Organization of Ukrainian Nationalists and. Ukrainian Resistance Army] to be acknowledged as having fought for Ukraine during the Second World War («The Brotherhood of Fighters of the UPA»,
UNA – UNSD [the Ukrainian National Assembly – Ukrainian National Self-Defence], the Union of
Ukrainian Officers) as well as a counter-demonstration by opponents of the OUN – UPA (Progressive
Socialist Party of Ukraine and «Proryv» [«Breakthrough»]). Police agencies and the Kyiv City State
Administration proved unable to safeguard public order and the exercising by both sides of their right to
peaceful assembly (even though both groups of demonstrators had warned in advance of their intention
to hold such demonstrations) and scuffles broke out on Kreshchatyk Street between the demonstrators.
Following this, the Minister of Internal Affairs, Yury Lutsenko, approached the Verkhovna Rada and
the Head of the Kyiv Police, Vitaly Yarema – the Kyiv City Council, suggesting that a 10-day time
period be imposed for giving notification of a planned meeting. This suggestion was in accordance with
the above-mentioned Decree of the Presidium of the Supreme Soviet of the USSR from 1988, but is
in contravention of the Ruling of the Constitutional Court of Ukraine from 19 April 2001 which states:
«The length of time periods imposed for prior warning should be reasonable and should not restrict the right
of citizens enshrined in Article 39 of the Constitution of Ukraine, to hold gatherings, political rallies, marches and demonstrations. Such time periods should serve to safeguard the ability to exercise this right».
It is clear that a period of 10 days does not give the public a chance to actively respond to socially
important events taking place in the country. These could be, for example, the «removal from the
candidate list» of a particular candidate on the eve of the elections, or an attempted coup (as during
the August 1991 coup in Moscow), etc
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In addition, the Ministry of Internal Affairs (MIA) officials suggested imposing liability on organizers (those who submitted the notification of a meeting) for disturbances caused by participants in
the gatherings. That is, effectively the MIA, in order to make its own work of identifying disturbers of
public order easier were proposing to equate the concepts «organizer of a political rally» with «organizer of a disturbance or crime».
Without even considering the fact that such an «innovation» in legislation would make it possible
to bring organizers of a political rally to answer in cases where public order had been disrupted by
people with no relation to the rally organizers (or, for example, by people who as provocateurs wished
to break up the gathering), such a resolution of the issue is inadmissible from a legal point of view as
it contradicts the principle of individual responsibility and, in essence, introduces a principle of collective liability.

2. OVERVIEW OF VIOLATIONS OF THE RIGHT TO FREEDOM
OF PEACEFUL ASSEMBLY DURING 2005
2.1. GENERAL ASSESSMENT

During 2005, there were mass violations of the right to freedom of peaceful assembly by local state
authorities, bodies of local self-government, law enforcement agencies and courts of first instance
A number of pickets, political rallies and demonstrations (in the majority of cases those of the opposition) were groundlessly prohibited by the courts. Some political rallies and tent cities were broken
up without any court warrant. In dispersing political rallies and marches the police used force, as a
result of which demonstrators received injuries.
In some cases, participants in peaceful meetings were attacked by unidentified individuals not
connected with the police (employees of private security outfits, political opponents). In the majority
of such cases law enforcement officers took no action.
A number of organizers and participants in peaceful events faced administrative penalties.
Two criminal investigations were initiated in connection with the blocking of administrative buildings
and transport routes by supporters of both main presidential candidates in the 2004 elections. The criminal
investigation launched at the end of 2004 to do with the blocking of Khreshchatyk Street, the main
street in Kyiv, and administrative buildings by supporters of the current President, Viktor Yushchenko,
during the «Orange Revolution» was closed at the beginning of 2005. On the other hand, also at the
beginning of 2005 a criminal investigation was launched against supporters of the present opposition
leader, Viktor Yanukovych, who had blocked a vehicle road near the city of Armyansk during a «car run
of friendship» organized by Yushchenko supporters. This case is presently being reviewed by the court.
Unlike 2004 when violations of freedom of assembly were recorded in virtually all regions of
Ukraine, during 2005 some regions saw no such violations. These included the Sumy region (which had
been a «record breaker» in infringements of freedom of assembly during 2004), as well as the Luhansk,
Kharkiv, Chernihiv, Volyn and Lviv regions. On the other hand, the number of such violations in
some areas increased significantly, in particular, in the cities of Kyiv and Sevastopol, the Autonomous
Republic of the Crimea, as well as in the Transcarpathian, Dnipropetrovsk, Donetsk and Odessa regions.
In general less mass gatherings were held in Ukraine in 2005, as opposed to 2004, and the numbers
of participants were smaller. The decrease in the number of political rallies and demonstrations in 2005
is however attributable to the fact that the statistics for gatherings in 2004 in Ukraine take into account
the mass political rallies and demonstrations which, in November and December, during the «Orange
Revolution», took place over the entire territory of Ukraine.
According to the Department of Civil Defence of the Ministry of Internal Affairs, over the last ten
years in Ukraine the number of mass actions has become 16 times higher. Just in the first six months
of 2005 almost 89 thousand mass actions were registered, this being 27,5 percent more than over the
equivalent periods in 2004. Over the second half of 2005 the number of political rallies was much lower
than during the same period for 2004 (due to the «Orange Revolution». According to the Department’s
statistics, in the course of 2005 over 124,4 thousand mass events took place in Ukraine, with the
participation of 63 million people. In order to ensure public order and safety during mass events and
other actions, over 1 million officers of law enforcement agencies were deployed. For infringements in
organizing and holding mass events in 2005, administrative charges were brought against 40 organizers
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and active participants in such events. One can conclude that there is a steady tendency in Ukraine for
the number of people using their right to assembly to be increasing from year to year.
If one considers the trends as regards violations of freedom of assembly, then it should be noted
that despite a decrease in the number of meetings as compared with 2004, in 2005 more actual violations of the right to peaceful assembly were recorded than in the previous year, with an absolute majority of these being in relation to opponents of the current regime.
2.2. PARTICULAR ASPECTS OF VIOLATIONS OF CIVIL RIGHTS DURING HOLIDAY,
SPORTING AND CONCERT EVENTS

In 2005, as in 2004, the largest numbers were drawn by mass events connected with various holidays or significant dates, those on state or religious holidays, as well as sporting and musical events:
New Year, the Inauguration of President Yushchenko, Easter, Victory Day, and Independence Day.
All these gatherings were organized and took place with the participation of central or local authorities
and basically passed without any incidents. On the other hand, unlike in 2004 when sporting and musical events passed off on the whole peacefully, in 2005 several incidents occurred at such events.
For example, on 29 May during the final match of the Ukrainian Football Cup at the capital’s
«Olimpiysky» Stadium, after one of the spectators lit a smoke bomb, the police surged in using batons
against all the spectators in that section, not excepting women and children. After the match was over,
the spectators spent around 2 hours surrounded by the police and not able to even get water in a 30 degree
heat wave. They were then subjected to a procedure of forced recording of their «testimony» on video.
On 13 June UHHRU sent an open letter concerning these events to the Ministry of Internal
Affairs, demanding that a proper investigation be carried out into facts suggesting that the actions of the
police were clearly not proportionate to the risk to public order5 The MIA shortly responded publicly,
stating that the police had acted in accordance with Ukrainian legislation and that no infringements
on their part had been uncovered.6
The Yalta City Council on 18 August refused to provide a concert area for the group «Green grey»
which was scheduled as part of a musical tour entitled «Our right». The reason given for the concert
being banned was that not far from the area where the musicians planned to perform, there was supposed to be another event. The musicians themselves believe that the reason for the ban was that they
were collecting signatures during the tour against «discrimination» of the Russian language.
2.3. PARTICULAR FEATURES OF VIOLATIONS OF THE RIGHTS OF THOSE TAKING PART
IN PEACEFUL ASSEMBLY WITH DEMANDS OF A POLITICAL NATURE

Another category of mass events was that of political gatherings – those either held by political organizations or under political banners. The largest numbers were seen at the protest «For Ukraine without Yushchenko» (Donetsk, August), demonstrations «for» or «against» acknowledging the role of the
UNA – UPA in fighting for Ukraine during the Second World War (Kyiv, 15 October), the anniversary
of the «October Revolution» (held in Kyiv, 7 November), the anniversary of the «Orange Revolution»
(Kyiv, 22 November). A large number of political gatherings (although with a smaller number of people
than in the events just mentioned) were in the form of pickets with the demand to release representatives of the opposition just detained, in particular, the Head of the Donetsk Regional Council, Boris
(a member of Yanukovych’s Party of the Regions) and ex-head of the Transcarpathian Regional State
Administration, Ivan Rizak (member of the United Social Democratic Party of Ukraine)
In many instances the courts of first instance, on applications from bodies of local self-government, prohibited political rallies of the opposition, and several opposition gatherings were dispersed,
for example:
– 30 January: the tent city of the Progressive Socialist Party of Ukraine (PSPU) in Dnipropetrovsk;
– 9 April: the tent city of supporters of ex-Mayor of Odessa, Ruslan Bodelan;
– 7 May: the tent city of PSPU and the party «Derzhava» [«The State»] in Sevastopol;
– 15 and 20 June the tent city of the United Social Democratic Party of Ukraine in Uzhhorod;
5

The text in Ukrainian of the l3 June letter is available on the UHHRU website at: http://www.helsinki.org.ua/index.php?id=
1118666950.
6
The response (in Ukrainian) is also available at: http://www.helsinki.org.ua/index.php?id=1119805572.
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– 24 August: a demonstration of participations in the protest action «For Ukraine without Yushchenko» in Donetsk;
– 22 November: a political rally of the party «Bratstvo» [«Brotherhood»] in Kyiv.
In some cases (Sevastopol, Donetsk), the opposition gatherings were broken up without the
appropriate court rulings. It should be noted that violations of the right to peaceful assembly were
also recorded in the case of pro-regime groups. For example, on 12 April the Zhovtnevy District
Court in Poltava banned representatives of the Popular Movement of Ukraine (RUKH), the party
«Batkivshchyna» [«Motherland»] and the Socialist Party of Ukraine (government parties) from holding
an indefinite protest action calling for new elections for the Mayor of Poltava, while on 27 October
the Babushkinsky District Court in Dnipropetrovsk, on the application of the city council, banned the
local branch of the People’s Union «Our Ukraine» from holding events in the city centre to mark the
first anniversary of the «Orange Revolution». However, despite even court rulings, no gathering of proregime parties or organizations in 2005 was dispersed, and the events were held within incident.
Overall, in contrast to 2004 when the greatest numbers of violations occurred in relation to gatherings putting forward social demands, in 2005 it was specifically political meetings where more violations of the right to peaceful assembly were observed.
2.4 PARTICULAR ASPECTS OF VIOLATIONS OF THE RIGHTS OF THOSE TAKING PART
IN PEACEFUL GATHERINGS WITH SOCIAL DEMANDS

Another kind of gathering is that of meetings with demands of a social nature. The organizers of
such meetings are, as a rule, civic and non-political organizations. In 2005 the majority of these meetings and pickets were protest actions against what their participants saw as illegal construction work in
cities. Most of the meetings took place in Kyiv, however there were also some in other cities of Ukraine
(for example, the protest against the construction work on the bank of the Cheshka Lake in Sumy).
Among such meetings of a social nature, one should also add the picket of the Economic and
Legal Technical College under the Interregional Academy of Personnel Management (IAPM) by the
civic organization the Centre for Gays and Lesbians «Our world» in protest at the expulsion of a student because of his sexual orientation; rallies on environmental issues; as well as the continuation of
the action SOS which appeared back in 2003 and is an action of citizens seeking what they consider to
be the restoration of justice (for example, a large number of participants are parents of people whom
they believe to have been unfairly convicted of crimes).
The number of participants in «social meetings» was much smaller than the numbers taking part
in other meetings, yet force against participants of these meetings was also applied by the «protectors
of public order». The primary reason here is probably that a protest against construction work in cities
is first of all a protest against the politics of the local authorities. And in Kyiv, where there were the
most such protests during 2005 (the organizers of the protest actions were the Kyiv Rescue Forum civic
union and initiative groups of residents whose homes adjoined the area under construction), the primary demand was for the resignation of the Mayor of Kyiv, Oleksandr Omelchenko, i.e. an essentially
political demand. This is evidently due to the overall politicization of public life in Ukraine (as a result
of which, incidentally, the number of «political» rallies, as opposed to «social» rallies has increased), as
well as to the imminence of general elections (including elections for bodies of local self-government)
which took place on 26 March 2006.
Rallies and pickets by the Kyiv Rescue Forum in a number of cases (for example, on 24 February
at Pecherska and on 7 June at Troeshchyna) were broken up without the appropriate court rulings by
employees of private security firms. The police who were present did not intervene.
In 2005 as in 2004, Kyiv police officers dispersed participants in an SOS protest action who were
putting forward purely social demands. On 13 September 2005 the police, referring to a Ruling of the
Pechersky District Court in Kyiv from 7 September, dismantled a tent city erected near the President
of Ukraine’s reception centre by citizens demanding a review of court rulings on the basis of which
they considered that they had been illegally deprived of their homes or that their relatives had been
imprisoned. According to the tent city occupants, during the dismantling of the tents, the police and
court bailiffs did not show any court warrant and brutally beat up several of the picketers. In particular,
one woman, a pensioner, was taken to hospital with head injuries. The picketers claim that during the
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procedure, personal items, documents, money and mobile telephones belonging to participants in the
protest were removed.
As already mentioned, on 15 May 2004 a picket by participants in an SOS protest action near the
Verkhovna Rada was also dispersed by the Kyiv police. The majority of those who suffered at that time
were the same people who were present on 13 September 2005.
Representatives of the Kyiv City Council, together with police officers, tried to obstruct the Centre
for Gays and Lesbians «Our world» in carrying out a protest action against the expulsion of a student
from the Interregional Academy of Personnel Management because of his sexual orientation. Having
given prior notification to the Kyiv City State Administration of their planned action, a day before
the scheduled event «Our world» received a faxed message with the signature of the Deputy Mayor of
Kyiv, V.V. Ilhov. The letter stated: «Resulting from our review (of your notification of the action – author), we inform that the Kyiv City State Administration has received notification of another planned mass
event coinciding in place and time with the action you plan. In view of this, it will not be possible for you
to carry out your event». Thus, in contravention of the Constitution, the Kyiv city authorities took it
upon themselves to prohibit meetings.
Then on 17 May, during a picket of the Economic and Legal Technical College under the
Interregional Academy of Personnel Management individuals in civilian clothing tried to push the
representatives of «Our world» away from the college buildings. A source linked with IAPM identified
them as officers of the Solomyansky District Police Station in Kyiv. At the same time, in the technical
college building a fairly aggressive protest action took place by those against homosexuals. The picket
of protest against homophobia did in fact take place. Aggression from the organizers and participants
in the protest action of their opponents was only restrained by the presence of television cameras.
2.5. COURT RESTRICTIONS OF THE RIGHT TO FREEDOM OF PEACEFUL ASSEMBLY

In all cases analyzed by the Institute «Respublica», rulings by Ukrainian courts on restricting the
right to peaceful assembly issued in 2005 were unwarranted or based on unconstitutional grounds. They
were based, in particular, on the following:grounds.
1. Decisions by bodies of local self-government which run counter to the Constitution of Ukraine.
For example, on 17 January the Babushkinsky District Court in Dnipropetrovsk, on the basis of
«Regulations on holding mass events in the city of Dnipropetrovsk» passed by a decision of the city
executive committee from 21 August 2003, banned a tent city of the Progressive Socialist Party of
Ukraine (PSPU) The tent city was dismantled on 30 January. On 22 April the same court using identical grounds prohibited a political rally by the United Social Democratic Party of Ukraine (the members
of the opposition did hold the rally, however they were fined on the ruling of the same Babushkinsky
Court 85 UH for using sound amplifiers).
2 Regulations about «small architectural forms». For example, on 1 March the Voroshylivsky
District Court in Donetsk, on the basis of a decision of the city council on «small architectural forms»
adopted in 2004, prohibited supporters of Viktor Yanukovych from erecting tents on the central square
of the city. The opposition supporters complied with the court ruling and dismantled their tents.
3. On the grounds that «the restriction on exercising this right may be imposed by the court in accordance with the law and only in the interests of … public order, with the purpose of … protecting the health
of the population, or protecting the rights and freedoms of other persons» (Article 39 of the Constitution of
Ukraine). On the basis of the results of «Respublica»s monitoring, we are forced to state that all court
rulings passed in this manner lacked the grounds to which the judges referred in their rulings.
For example on 7 April the Pechersky District Court allowed the application of the Kyiv City
State Administration to dismantle a tent city erected by representatives of the civic organization «New
Generation» near the building which houses the Prosecutor General of Ukraine (Riznytska Street in
Kyiv) in protest against the taking into custody of the Head of the Donetsk Regional Council, Boris
Kolesnikov. The court referred to the conclusion of an expert study which stated that the noise level
in one of the offices of the Prosecutor General on the second floor exceeded the permitted norm, and
also to complaints from residents of adjacent buildings whom the tent city stopped from moving along
the street (the court deemed these facts to constitute a violation of the civil rights by the occupants of
the tent city). Following this «New Generation» suspended their protest action.
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On 14 June the Uzhhorod City District Court granted an application from the Uzhhorod city
executive committee to prohibit the tent city erected by the local organization of the Ukrainian Social
Democratic Youth on 16 May near the premises of the regional state administration to protest against
the detention in custody of the ex-governor of Transcarpathia, Ivan Rizak. In the court’s ruling, there
was an original interpretation of the constitutional provisions on «protecting the health of the population» and «public order». In the opinion of the city executive committee and of the court, while the
tent city was in place «there is a risk to the life of the tent city inhabitants and the threat of a disruption
of public order». The court hearing was held without representatives from the respondent (Ukrainian
Social Democratic Youth, with the latter not even being informed of the time and place of the court
review.
Cases were recorded where the court issued not a ruling, but a resolution prohibiting the holding
of a meeting even before the court review of the merits of the case involving a ban. On 8 April the
judge of the Prymorsky District Court in Odessa passed a resolution in accordance with which the tent
city of supporters of ex-mayor of the city, Ruslan Bodelan, located on Dumska Square, needed to be
removed before the review of the merits of the application of the city executive committee. The latter
was then headed by the pro-regime Mayor, Edward Hurivets who had asked for the protest action by
supporters of Bodelan to be banned. After court bailiffs on the morning of 9 April read the tent city
inhabitants this resolution, a group of people who, according to the tent city inhabitants, belonged to
organizations supporting President Yushchenko and Mayor Hurivets, proceeded to pull the tents down.
During scuffles personal belongings and documents were stolen. Many of the protestors were detained
by the police. Those who lived outside Odessa were forced by the police to leave the city.
At the same time one should note positive trends which emerged in the attitude of the courts to
freedom of assembly in 2005. Some courts, even those which had previously imposed unwarranted
restrictions on freedom of assembly, began passing rulings in compliance with the Constitution.
For example, the Babushkinsky District Court in Dnipropetrovsk, which on 17 January, 22 April
and 27 October had banned meetings on the basis of the already mentioned decision of the city executive committee from 21 August 2003, on 7 November rejected demands by the executive committee of the Dnipropetrovsk City Council which was asking the court «to restrict the right to hold
a mass event» by the initiative group of the Market «Ozerka» on the grounds that «the place where
the mass event is planned contravenes the Regulations on holding mass events in Dnipropetrovsk … from
21.08.2003, No. 2207» (the initiative group of the Market «Ozerka» was intended to begin an indefinite
hunger strike near the premises of the city executive committee). For the first time in its practice, the
Babushkinsky District Court did not take the Regulations on holding mass events in Dnipropetrovsk
into consideration, but instead considered the situation from the point of view of the provisions of
Article 39 of the Constitution of Ukraine. In its ruling the court stated: «No evidence has been provided the court by representatives of the claimant to suggest that the hunger strike of five women near the
premises of the executive committee can create a real threat of disturbances or crimes, a threat to the health
of the population or of the rights and freedoms of other persons (all of the listed items being the grounds
which can justify a court ban on a political rally set out in paragraph 2 of Article 39 of the Constitution of
Ukraine – author.)»
In its turn the Shevchenkivsky District Court in Kyiv on 19 April passed a ruling which contained
several conceptual provisions with regard to freedom of assembly. The District Court rejected the application of the Kyiv City State Administration «to impose restrictions on the All-Ukrainian youth
organization «The Union of Youth of the Regions of Ukraine» holding a round-the-clock picket from 9.00
on 09.04.2005 in the Mariyinsky Park opposite the premises of the Cabinet of Ministers of Ukraine, with the
erection of tents, use of sound amplification equipment, and lighting of bonfires». The court noted that:
1) «tents are not «an architectural form» and there is no requirement in law for permits to erect them»;
2) «all questions regarding the safeguarding of public order, the rights and freedoms of other persons,
are the responsibility of the claimant (that is, the executive bodies, in this case, the Kyiv City State
Administration – author.), and not that of the organizers of these mass events». Thus, a Ukrainian court
effectively implemented the practice of the European Court of Human Rights in accordance with which
the state has a positive duty to protect assembly, specifically the duty to safeguard gatherings, those taking part in them and the rights of other people during the gatherings. Moreover, the court basically recognized as unfounded the demands of the heads of the enforcement agenciesof Ukraine to impose liability on the organizers of gatherings for the observance by those attending the meetings of public order.
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3) «in their essence all mass public events are overall state or regional (political rallies, marches, demonstrations, etc) regardless of whether they are being held by state authorities, bodies of local self-government,
businesses, institutions, civic organizations, parties or individuals – and to some degree or other infringe the
rights and freedoms of other people. These infringements may be linked with a ban or restriction on transport routes, a limitation on the work of trading or other enterprises, exceeding noise limits, etc. Therefore
the creation of additional inconvenience for the public, the increase in noise may not constitute a legal
justification for demanding a limitation on the rights and freedoms of citizens to peaceful assembly». Thus,
a Ukrainian court for the first time recognized as unfounded the practice of banning gatherings on the
pretext that the gatherings would be too noisy or would cause inconvenience to those not taking part.
In October, the same Shevchenkivsky District Court rejected an application from the Kyiv City
State Administration to ban both supporters and opponents of the move to declare the OUN – UPA
to have fought for Ukraine in World War II on the grounds that these rallies would be taking place at
the same time and place (in the morning of 15 October on Kreshchatyk Street). The Ukrainian court
effectively recognized as unlawful the practice dominating in the country up to that time of banning
counter demonstrations.
However the Kyiv police were unable to avert clashes between the opposing sides on 15 October
and perhaps therefore on 21 November the Shevchenkivsky District Court allowed the application
from the Kyiv City State Administration (KCSA) to ban the party «Bratstvo» [«Brotherhood»] from
holding a political rally on 22 November on European Square, a few hundred metres from Maidan
Nezalezhnosti [Independence Square] where at the same time state celebrations were scheduled to
mark the anniversary of the «Orange Revolution» with the participation of President Yushchenko. The
KCSA raised no objections as to the holding of the latter. The grounds for the ban were again the
danger (in the opinion of the KCSA and the court) of clashes between political opponents. On the
basis of this court ruling, representatives of «Bratstvo» were detained by force on 22 November near
the premises of the Cabinet of Ministers of Ukraine – a few hundred metres from European Square,
the place where the political rally had been planned for.
On 15 July the Balaklavsky District Court in Sevastopol created an extremely «interesting» precedent «restricting the right» of one of the parties (the party «Derzhava» [«State»], which had established
a «blockade» under the banner «We won’t let in NATO troops!) to hold any gatherings on the territory
of the Balaklavsky District of Sevastopol. The term «restriction of the right» was not used in the court
ruling. This ruling flagrantly violates the Ukrainian Constitution which prohibits discrimination against
any individuals for their political views and does not allow for any restriction of freedom of assembly
without specification of the time period.
In many cases Ukrainian courts in reviewing cases involving freedom of assembly infringed a
number of procedural norms. For example, the Babushkinsky District Court in Dnipropetrovsk held its
hearing on 22 April in the presence of only one of the parties – the representative of the Dnipropetrovsk
city executive committee which was seeking a ban on a political rally calling for the dismissal of the
May of the city, Ivan Kupichenko, by the United Social Democrat Party and without anyone representing the organizers of the rally. The court therefore heard only the arguments of the authorities, this
violating the principles of impartiality and adversarial proceedings.
A hearing of the Pechersky District Court in the capital on 7 September took place with representatives from the SOS protest action. The court prohibited the protesters from erecting a tent city near
the reception centre of the Ukrainian President, Viktor Yushchenko. On the basis of this ruling, on 13
September police officers pulled down the tent city. Right up to when the gathering was dispersed the
SOS protestors had no idea that a court ruling had banned their protest action.
In a lot of instances the court disregarded the presumption of innocence: the rights of citizens was
restricted, that is, they were punished not for real violations but due to the ‘likelihood’ (in the opinion
of the appellants and the court) of violations, in other words for violations which nobody had yet committed. It was precisely on these grounds that Kyiv’s Shevchenkivsky District Court on 21 November
granted the KCSA’s application to prohibit the party «Bratstvo» from holding its rally on European
Square, not far from Maidan Nezalezhnosti at the same time as the scheduled festivities to mark the
anniversary of the «Orange Revolution» which President Yushchenko was to attend.
Of course, every demonstration, march or other similar action causes the authorities a lot of
problems. However, the European Court of Human Rights has confirmed that Article 11 should be
understood as referring to the positive obligations of the State to defend those who are carrying out
their rights to peaceful assembly free of violence from opponents, including from counter demonstra-
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tions (the case of the organization «The Platform of «Doctors for Life» against Austria, 1985, Paragraphs
65 to 72). Since both parties have the same right which is guaranteed by Article 11 of the European
Convention, where one of the parties is aiming to disrupt the activity of the other, the authorities must
in the first instance protect the rights of those who are carrying out their gathering peacefully:
«A demonstration may annoy or give offence to persons opposed to the ideas or claims that it is seeking to promote. The participants must, however, be able to hold the demonstration without having to fear
that they will be subjected to physical violence by their opponents; such a fear would be liable to deter
associations or other groups supporting common ideas or interests from openly expressing their opinions on
highly controversial issues affecting the community. In a democracy the right to counter-demonstrate cannot
extend to inhibiting the exercise of the right to demonstrate. Genuine, effective freedom of peaceful assembly
cannot, therefore, be reduced to a mere duty on the part of the State not to interfere: a purely negative
conception would not be compatible with the object and purpose of Article 11». – the European Court of
Human Rights states with regard to this decision7.
In view of this, the widespread practice of prohibiting peaceful gatherings purely on the basis of
the fact that peaceful meetings of two opposing sides will be held in one and the same place, cannot
serve as justification for restricting the right to peaceful assembly. Such practice should be deemed to
contravene European standards.
Decisions to restrict the right to peaceful assembly are, as a rule, taken the day before mass events.
This means that the organizers are not given the opportunity to appeal the decision of district courts
before the beginning of the event and, they are thus effectively deprived of the chance to reinstate their
constitutional right to peaceful assembly.
2.6. PERSECUTION OF ORGANIZERS AND THOSE TAKING PART IN PEACEFUL GATHERINGS

In accordance with Article 11 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms, and of the case law of the European Court of Human Rights, persecution of individuals for their participation in peaceful gatherings is a violation of their right to freedom
of peaceful assembly.
In 2005 there were a number of cases of unwarranted detention of those taking part in gatherings,
as well as persecution of organizers of such gatherings after they had been held. In all cases such persecution was directed at opponents of the authorities both at a national, and local, level.
On 13 May near the premises of the Kyiv City State Administration the coordinator of a picket in
protest at the shooting of stray dogs, Vitaly Chernyakhivsky, was detained, and accused of damaging
municipal property. His camera was taken away, however no official charges against him were laid.
Then in summer Vitaly Chernyakhivsky, one of the leaders of the civic union Kyiv Rescue Forum
and an organizer of protest rallies against construction work in the capital, which was being carried
out by the Mayor of Kyiv, was detained by police officers after a press conference at which he criticized the policy of the Mayor. On the ruling of the Shevchenkivsky District Court, Chernyakhivsky
was sentenced to administrative arrest for supposedly having used foul language in a public place.
However the next day as a result of pressure from civic organizations and after protest from the Kyiv
Prosecutor’s Office, Chernyakhivsky was released. A criminal case was also launched on obviously
fabricated grounds. UHHRU found him a defence lawyer thanks to which he remained at liberty, and
the criminal charges were stalled.
2.7. THE LACK OF ACTION BY LAW ENFORCEMENT AGENCIES DURING ATTACKS
ON PARTICIPANTS OF PEACEFUL GATHERINGS

Although officers of law enforcement agencies did not directly apply force against those taking part
in peaceful gatherings, on several occasions such participants were attacked by employees of municipal
services, private security firms, political opponents or simply unidentified individuals and received injuries.
The police moreover did not intervene and did not take measures to stop the disruption of public order.
For example, in the early hours of 30 January in Dnipropetrovsk a group which included employees of the municipal services and the «Youth Team for Yushchenko», led by the head of the department for internal policy of the city executive committee, Mr Kvitko, pulled down a tent city erected
7

..
..
Plattform «Arzte fur das Leben» v. Austria – 10126/82 [1988] ECHR 15 (21 June 1988)
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by supporters of the former presidential candidate Viktor Yanukovych on Lenin Square. During the
incident the assailants allegedly stole personal belongings of the tent city inhabitants. Police officers did
not take any action and simply watched the scuffle.
On 24 February in Kyiv a tent city of opponents of construction work in the centre of the city on
Staronavodnytska Street was set upon by employees of one of the security firms. Four of the tent city
inhabitants ended up in hospital. There had been no court ruling allowing the dismantling of the tent
city. The police here too watched on calmly.
On 7 May in Sevastopol a group of Ukrainian military servicemen at the command of their officers
attacked a tent city which had been erected by members of the Progressive Socialist Party of Ukraine
and the party «Derzhava» on 4 May at the wharf in protest at the presence in the Sevastopol port of a
German naval boat. Two people – Valery Ivanov and Vasyl Shareiko received injuries. Police officers
standing nearby did not react in any way to the requests by members of PSPU to protect them and
did not interfere.
In Kyiv on 7 June residents of buildings on the corner of Mayakovsky Avenue and Kashtanova
Street at Troeshchyna, the majority of them families of those who took part in the liquidation of the
Chernobyl Disaster, blocked roads leading into the square where a private enterprise «Rubin» had
begun building a sport and health complex. Those taking part in the blockade were in possession of a
court ruling to stop the construction. In response employees of the private security firm «Sprut» used
sticks and teargas against the picketers. The police officers present did not intervene. The picketers
suffered numerous injuries.
On 19 July in Sevastopol aggressively inclined members of pro-Russian organizations carrying
Russian flags attacked students from the civic organization «Studentske Bratstvo» [«Ukrainian Student
Brotherhood») who were protesting against violations by the Black Sea Fleet of the Russian Federation
(BSF RF) of Ukrainian legislation. The assailants ripped up Ukrainian flags and with the use of force
pushed the students away from the headquarters of the BSF RF. The Ukrainian police officers did not
intervene.
On 19 November the management of the art-club «Torba» in the Kyivsky District of Vinohradar
informed the Podilsk District Police Station that during a concert by the Lithuanian pop group «Togo
Bravo» which performs songs with an anti-fascist theme, there might be conflict with local «skinheads». The police responded by suggesting that the concert be cancelled, and according to witnesses
demanded 700 dollars from the management to guard the concert. When the concert ended, more than
20 «skinheads» wielding metal pipes, bricks and bottles attacked both the musicians and the audience.
Several people suffered serious injuries and were taken to hospital. The police arrived 10 minutes before
the violence ended. Not one of the «skinheads» was detained. A criminal investigation in connection
with the assault was only launched at the beginning of 2006 after numerous publications in the press.

3. CONCLUSIONS AND RECOMMENDATIONS
Despite the lack of national legislation, courts do not in the main apply case law of the European
Court of Human Rights, but use instead norms established by unconstitutional rulings of local authorities. As a result of this, the majority of rulings of national courts, especially those of first instance, contravene Article 11 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms.
Nonetheless we must acknowledge certain positive trends with regard to court rulings which
emerged in 2004 and developed further in 2005. Courts of first instance (for example the Halytsky
District Court in Lviv, the Shevchenkivsky District Court in Kyiv, the Babushkinsky District Court
in Dnipropetrovsk), even those which had on unconstitutional grounds previously banned gatherings
(for example, on the basis of regulations of bodies of local self-government concerning mass events,
or on regulations about «small architectural forms»), in 2005 began basing their rulings exclusively on
constitutional principles and rejecting applications from local authorities to have meetings banned.
Local authorities, law enforcement agenciesand the overwhelming majority of courts interpret the
time period for prior notification extremely broadly. Most of them think that this period should be
no less than 10 days, as was used in the USSR. The Constitutional Court has stated that specific time
periods should be defined by law and should serve as a safeguard for exercising this right.
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Clearly, a norm requiring organizers to warn the authorities of plans to hold public peaceful
gatherings does not contravene European practice however it is obvious that such time periods must
be reasonable and flexible. Experience shows that administrative and court practice often infringe
these demands and impose unwarranted restrictions on people’s rights. In the majority of court rulings restricting the right to peaceful assemblies, the grounds for such restrictions were the submission
by the organizers of mass events of notification outside the time limits determined by rulings of local
councils.
In this way, administrative practice as actually applied in Ukraine, prohibits the holding of spontaneous mass meetings, the relevance and need for which may disappear within a few days. This, in
turn, does not comply with European human rights standards.
Courts of first instance, in the majority of cases, grant applications from the authorities to prohibit
the holding of peaceful gatherings. Review of appeals against the «automatic» rulings of courts of first
instance drag on for several months which makes it impossible to effectively defend and reinstate the
right which has been violated. It is moreover impossible to demand compensation for losses incurred
by the passing of such rulings since illegitimate rulings of courts of first instance are largely reversed
by the appeal courts.
We would also note the large number of court rulings prohibiting peaceful gatherings passed the
day before they are due to take place, this eliminating the possibility of appealing such a ruling, and
also resulting in the postponement of such actions which creates additional conflict.
The state, as represented by law enforcement agencies (the police) does not fulfil its positive obligations in accordance with Article 11 of the European Convention, in particular, as regards creating
the conditions for holding peaceful gatherings and ensuring law and order. At the least, even theoretical, suggestion of a threat to public order, the courts ban these events, especially when a demonstration
or other mass actions by the opposition are involved.
One should also note that law enforcement agencies often use excessive force to disperse peaceful
gatherings, and apply levels of suppression to peaceful individuals which are disproportionate to the
threat presented.
In general, the authorities cannot establish a blanket ban on peaceful assembly in this or that specific place. Administrative practice in Ukraine demonstrates that bodies of local self-government pass
separate normative acts (which, incidentally, does not fall within their authority and contravenes the
Constitution of Ukraine) which prohibit the holding of any public and peaceful mass actions in the
centres of populated areas. They then provide places for holding political rallies and demonstrations
on the outskirts of the city or in stadiums which contradicts the very essence of the right to peaceful
gatherings.
In view of the above, it is necessary to introduce through legislation the legal means for protecting
the rights of individuals to exercise their right to peaceful assembly.
RECOMMENDATIONS

1. To prepare instructions for law enforcement agencies which regulate their behaviour during
peaceful gatherings;
2. To carry out training of employees of special units and patrol units of law enforcement agenciesin the following: ensuring public order during peaceful gatherings; protecting those participating in
peaceful gatherings; the grounds and conditions for using special means and physical force; ensuring
independent control over how they use their authority during peaceful gatherings.
3. To translate into Ukrainian the Judgments of the European Court of Human Rights on Article 11
of the European Convention for the Protection of Human Rights and Fundamental Freedoms pertaining to the freedom of peaceful assembly and to provide copies of these translations to all local and
appeal courts;
4. Taking into account case law of the European Court of Human Rights, to prepare and run
a training course for judges of local and appeal courts of all 27 regions of Ukraine as to applying
Article 11 of the European Convention for the Protection of Human Rights in court practice with
regard to applications from the authorities to ban peaceful gatherings
5. For the Supreme Court of Ukraine to provide general principles for court rulings in cases involving restrictions on the right to free assembly and demonstrations;
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6. To pass a draft law on holding peaceful gatherings drawn up by Ukrainian human rights organizations in which the case law of the European Convention for the Protection of Human Rights and
the positive practices in democratic countries are taken into consideration;
7. Bodies of local self-government and State executive bodies should revoke all decisions adopting Regulations on rules and procedure for holding peaceful gatherings and using «small architectural
forms», bring other decisions into compliance with the Constitution of Ukraine and Article 11 of
the European Convention for the Protection of Human Rights and Fundamental Freedoms. The
Prosecutor’s Office of Ukraine should appeal through court procedure such decisions of local authorities where the latter have failed to respond.
8. The Human Rights Ombudsperson should pay more attention to violations by local authorities
and law enforcement agenciesof the right to peaceful assembly.
9. Organizers of peaceful gatherings are advised to use court procedure to complaint against any
rulings by courts of first instance on limiting the right to peaceful gatherings, and also against illegal
actions of law enforcement bodies. The Institute «Republic» and the Ukrainian Helsinki Union on
Human Rights give these cases priority for providing legal assistance where such violations occur.
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IX. FREEDOM OF ASSOCIATION1

2005 brought no significant changes to the situation with regard to freedom of association. Current
legislation on associations, passed in the main at the beginning of the 1990s, has long failed to meet
modern conditions and the needs of a civil society. The main problems remain as follows:
– obstacles when registering associations, together with receiving non-profit-making status and
the related tax concessions;
– restrictions on types of activities of associations with regard to where they can be carried out,
or what such activities involve;
– the lack of incentives in legislation and administrative practice with regard to strengthening and
developing associations and improving their cooperation with the authorities. While this issue does not
directly concern the right to freedom of association, it is one of the important factors in evaluating the
level of development of democracy in the country.
According to information from the State Committee of Statistics of Ukraine2 as of 1 January 2005
in Ukraine there were:
– 108 international civic organizations (with 87,272 members registered);
– 345 nationwide civic organizations (with 523,954 members registered);
– 13,676 local civic organizations (with 5,125,498 members registered);
Using the same figures, in Ukraine the following groups are registered:
– at a regional level – 4,980 (with 1,669,268 members registered);
– at a local level – 2 889 (with 569,191 members registered);
– at a district level – 7 698 (with 1,773,121 members registered);
– initial associations – 105,172 (6.456,598 members registered).
The Ministry of Justice, however, gave different figures, in particular for the number of civic organizations with nationwide status. According to these figures, as on 1 January 2006 2,138 civic organizations were registered (1,655 with nationwide and 483 with international status)3. Certainly the Ministry
of Justice figures do not include local civic organizations, and there are in general doubts as to whether
in fact it has this information. However one should note the significant discrepancy in the figures
provided for nationwide civic organizations, with the Ministry of Justice giving a figure of 1,655, while
the State Committee of Statistics says there are only 345. The only explanation would seem to be that
1,310 organizations with nationwide status simply do not provide their mandatory reports to the State
Committee of Statistics. Therefore one is more inclined to trust the Ministry of Justice’s figures.
In 2005 the Ministry of Justice registered 181 civic organizations, 24 political parties, 5 trade
unions, 9 permanently functioning arbitration courts, 70 charities, 13 branches, departments, representations of civic organizations of foreign states in Ukraine, the symbols of 32 associations of citizens,
and also recorded amendments and additions which had been made to the charter documentation of
over 250 civic associations. Of the registered civic organizations in terms of their objectives, aim or line
of activity, those with a health or sport and physical exercise focus dominated with 31 organizations
registered, followed by 25 professional organizations. There were 11 youth organizations, 7 educational
and cultural organizations, 7 organizations based on national or friends’ contacts, 4 associations of
veterans and of disabled people, and others.4
1

Prepared by Volodymyr Yavorsky, Ukrainian Helsinki Human Rights Union.
Letter from the State Committee of Statistics of Ukraine, ¹ 14/2-2-04/539.from 21 September 2005 in response to a formal
request for information. The figures are from averaging Reports on the activities of civic organizations (Form No. 1 – civic
organization), which are provided by these organizations at the end of each year.
3
Letter ¹Ñ-8566-32 from 17 April 2006, signed by the Deputy Minister of Justice, L. Horbunova, in response to a formal request
for information. Available in Ukrainian at the «Maidan» website: http://maidan.org.ua/static/news/2006/1145867487.html.
4
The affirmation of human rights and freedoms, the formation of a civic society and the building of a law-based state are the priorities of the
activities of the Ministry of Justice. Reports from the Press Service of the Ministry. Available on the official website: www.minjuist.gove.ua
2
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Last year the Ministry recorded amendments and supplements to charter documents of 58 political
parties. In accordance with Article 18 of the Law, its representatives participated in the work of the
party congresses of the Liberal Party of Ukraine, the People’s Movement of Ukraine for Unity, the
Party «Reform and Order», the political party ««Trudova Ukraina» [«Working Ukraine»], the United
Social Democratic Party of Ukraine, the Ukrainian People’s Party, the Ukrainian National Assembly,
the Ukrainian People’s Party «Sobor» and others.

1. OVERVIEW OF CHANGES TO LEGAL REGULATION
In general changes in legislation were in two reasonably fundamental areas:
– registration of associations;
– steps for cooperation between associations and the authorities.
In 2004 – 2005 after the passing of a law on registering legal entities in Ukraine, a system was effectively introduced of double registration of associations, first by the Ministry of Justice of Ukraine, its regional or city departments, or executive committees of local authorities (taking at least a month according to the law, while in practice from 2 to 6 months), then later by the State Registrar. This procedure
was totally uncoordinated and drawn out. The Ministry of Justice, for example, issued the association
with only one copy of the certificate of registration, yet the original of the document was demanded and
not returned by the State Registrar, meaning that the association needed another copy.
One such problem was eliminated when parliament on 22 September 2005 passed the Law
of Ukraine «On introducing amendments to Article 17 of the Law of Ukraine «On state registration of
legal entities and individuals – entrepreneurs» which set down that citizens’ associations did not provide the Registrar with information regarding their organizational and legal form. Previously the computer system would not register an association unless all necessary information was filled in, whereas
this was impossible about associations. It was therefore only possible to eliminate this shortcoming
through introducing amendments to the law. Others however have remained.
Resolution No. 769 of the Cabinet of Ministers of Ukraine from 18 August 2005 through its
amendments to the Provisions on procedure for legalizing civic associations made the registration
procedure stricter. According to the Resolution, when submitting documents to have an association
registered, it is now necessary to also provide «a document which confirms the physical location of the
civic association». It is interesting that the law on state registration of legal entities no longer envisages
such practice, and business organization have long not had to state their physical address in their charter, let alone providing the relevant documents. However the Ministry of Justice has its own position
which is sometimes not directed at liberalizing the registration procedure
On 8 September 2005 the Verkhovna Rada adopted the Law of Ukraine «On introducing amendments to Article 15 of the Law of Ukraine «On citizens’ associations» which changes the time periods
for registration of associations by the Ministry of Justice (first registration):
«An application for registration of a local civic organization shall be considered within a 3-day period
from the day that the documents were received. Notification of a decision to register or refuse registration of
an organization shall be given in writing no later than the next working day after the decision is taken.
An application for registration of a nationwide or international civic organization shall be considered
within one month. Notification of a decision to register or refuse registration of an organization shall be
given in writing within 10 days».
It was only 5 months later, through Resolution No. 25 from 18 January 2006 that the Cabinet
of Ministers also made the appropriate amendments to the Provisions on procedure for legalizing citizens’associations, and before that there was a conflict of norms, with the Ministry of Justice basically
applying the norms of the Provisions. In addition the body responsible for registering the association
is now no longer entitled in case of need to check the information contained in the documents. Point
11 of the Provisions on turning down applications for registration which was not entirely coordinated
with Article 16 of the Law on Citizens’ Associations was also abolished.
These changes are in general positive making the registration procedure shorter and easier. However
the government could do considerably more: the relevant draft laws for amendments to the Resolution
of the Cabinet of Ministers which did not require amendments to laws were prepared by members of
the public yet were not taken into consideration.
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On 4 October 2005 parliament rejected Draft Law No. 7250 from 25 March 2005 «On introducing
amendments to some laws of Ukraine (in connection with the adoption of the Law of Ukraine «On
state registration of legal entities and individuals – entrepreneurs»). This Draft Law effectively confirmed a system of double registration, although it did make the registration of trade unions simpler.
Only on 22 December 2005 did parliament pass the Law «On introducing amendments to the Law
of Ukraine «On state registration of legal entities and individuals – entrepreneurs (draft law of State
Deputy V. Musiyaka, ¹ 4389-1 from 13 January 2005). However, following protests from religious
and some human rights organizations, the President vetoed the law which basically worsened the situation and made registration, particularly of religious organizations, more complicated. In January the
draft law was rejected, however in March 2006 parliament returned to it again and on 26 March 2006
passed a new version of the law which took into account many proposals. According to that version,
from November 2007 the problem of double registration will be removed.
Under this law, the Ministry of Justice and its territorial subdivisions will carry out registration of
associations and issue a certificate of registration processed by the State Registrar.
During the year the public yet again looking with hope to the new regime sought to have a basic law passed on non-profit making organizations, in particular, Law No. 0961 from 14 May 2002.
Parliament passed this draft law several years ago at the first reading as a working base, however has still
to pass the law in full. In 2005 the given draft law was on the parliamentary agenda on 17 March, 7, 8,
19, 21 and 22 April, 18 and 19 May, however was never actually considered., and was, in our opinion
unwarrantedly and for far-fetched reasons, sent back for a repeat second reading. Furthermore the central legal department of the Verkhovna Rada of Ukraine suggested entirely cancelling this draft law and
instructing the Cabinet of Ministers’ to draw up a new draft. A profile committee in parliament on this
draft law effectively distanced itself from the reworking process, and the draft was sent for preparation
to another parliamentary committee – the Committee of the Verkhovna Rada of Ukraine on issues
relating to state building and local self-government. However the latter did not, unfortunately, during
the period of that formation of parliament prepare the said draft law for a repeat second reading.

2. RESTRICTIONS ON FREEDOM OF ASSOCIATION
According to Article 36 § 1 of the Ukrainian Constitution only citizens of Ukraine have the right
to freedom of association, with the exception of restrictions established by law in the interests of national security and public order, the protection of the health of the population or the protection of
rights and freedoms of other persons. The Law on citizens’ associations and the Law on the legal status
of aliens only allow foreign nationals and stateless individuals to be members of citizens’ associations
and prohibit them from creating associations, which is hardly a warranted restriction.
Article 37 § 1 of the Constitution specifies restrictions to freedom of association:
«The establishment and activity of political parties and public associations are prohibited if their programme goals or actions are aimed at the liquidation of the independence of Ukraine, the change of the
constitutional order by violent means, the violation of the sovereignty and territorial indivisibility of the
State, the undermining of its security, the unlawful seizure of state power, the propaganda of war and of
violence, the incitement of inter-ethnic, racial, or religious enmity, and the encroachments on human rights
and freedoms and the health of the population».
We will consider here restrictions on freedom of association in Ukraine, a large number of which
do not serve the aims set down in the Constitution and in Article 11 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms.
Ukrainian legislation allows for many types of organizations which can be categorized as nongovernmental (NGO) and non-commercial (or non-profit-making, hereafter NPO): associations of
individuals (political parties and civic organizations), youth and children’s civic organizations, employers’ organizations, trade unions, charitable organizations, religious organizations, creative unions,
associations of businesses, and others.
According to the Head of the Department for the legalization of citizens’ associations, Nina
Marchenko, the Ministry of Justice refused to register 17 political parties due to their not complying
with Article 10 of the Law of Ukraine «On political parties in Ukraine». This involved the requirement to collect at least ten thousand signatures of Ukrainian citizens in at least two thirds of the
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districts of at least two thirds of the regions, cities of Kyiv and Sevastopol and Autonomous Republic
of the Crimea.5 According to figures from the Deputy Minister of Justice, L. Horbunova, in 2005 the
Ministry of Justice only officially refused to register around 100 organizations6. One should also note
the substantial number of covert refusals or cases of procrastination in registering, as well as the fact
that even the Ministry of Justice does not have exact figures for the number of refusals and the grounds
in each case.
The most prominent case involved the Ministry of Justice’s refusal to register the political party
«Hromadyanska partiya «Pora» [the civic party «Pora» – «It’s time»]. On 22 February 2005 the party’s
founders submitted papers for registration. On 13 April the Ministry of Justice informed them that their
application to register the party had been turned down due to infringements of the Law on political
parties, this being in our opinion well-grounded and justified.
For example, signatures in support of the party were forged. Of 16,143, the Ministry checked
1,053. 338 people confirmed their decision to support the creation of the party; 352 denied having giving their signatures in support of this, while it proved impossible to check the signatures of 363 others
since they were not registered and did not live at the addresses given on the sheets with their signatures.
There were cases where the petition sheets gave the names of buildings, sheets or populated areas which
did not exist, or which were not residential areas. Later an additional check was carried out together
with representatives of the party’s founders of the signatures. Of 1,486 signatures submitted for supplementary checks, 797 people confirmed their support for the creation of the party. A further 85 did not
confirm this, 193 people were not at home, and 127 people were not living at the address given on the
petition sheets. Once again incorrect addresses were discovered, with the flats indicated on the sheets
not existing in the buildings, or the addresses being those of state institutions. Thus, according to the
results of both checks, only 1,135 people confirmed their signatures in support of the party’s registration, which constituted 44.7 percent of 2,539 signatures checked.7
After these irregularities were eliminated, the party made a third submission of documents for
registration on 20 April 2005. However the petition sheets were again not in compliance with the Law
on political parties. The Ministry of Justice, furthermore, at a joint meeting with the founders advised
them to approach the court and recommended that they include in their claim words to the effect that
«as a result of appealing the actions or inaction of the Ministry of Justice the registration of the political
party Pora should have been registered before 26 March 2005.»8
For the party it was crucial to be registered by 26 March 2005 since this would enable them to
take part in the parliamentary elections in 2006. It therefore filed a suit demanding that the actions of
the Ministry of Justice of Ukraine in turning down their application for registration as a political party
«Hromadyanska partiya «Pora» be declared unlawful, and that the party be given registration dating
from before 26 March 2005.
In this situation the court issued a paradoxical ruling in summer 2005 in which it effectively bound
the Ministry of Justice to retrospectively, with a decision dated before 26 March 2005, register the
given political party. This elicited unconcealed bemusement from a number of lawyers. The court in
this did not pay attention to all the cases where the Law on political parties had been infringed for
which documentary evidence was provided. Despite doubts as to the legality of such a court ruling, the
Ministry of Justice did not appeal it, and on 1 August issued a registration certificate to the political
party «Pora» with the date of registration given as 23 March 2005.
RESTRICTIONS ON TYPES OF ASSOCIATIONS

Ukrainian legislation allows for many types of organizations which can be categorized as nongovernmental (NGO) and non-commercial (or non-profit making, hereafter NPO): citizens’ associations (political parties and civic organizations), youth and children’s civic organizations, employers’
organizations, trade unions, charitable organizations, religious organizations, creative unions, associa5
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Letter ¹Ñ-8566-32 from 17 April 2006, signed by the Deputy Minister of Justice, L. Horbunova, in response to a formal request
for information. Available in Ukrainian at the «Maidan» website http://maidan.org.ua/static/news/2006/1145867487.html.
7
«The Ministry of Justice does not have legal grounds for registering the Political party Pora». Statement from the Press Service
of the Ministry of Justice of Ukraine. Available (in Ukrainian) from the official site of the Ministry: www.minjust.gov.ua
8
«The meeting between Minister of Justice Roman Zvarych and those wishing to create the Political party Pora lasted over an
hour on 28 April 2005». Statement from the Press Service of the Ministry of Justice of Ukraine. Available (in Ukrainian) at:
www.minjust.gov.ua
6
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tions of businesses, institutions and others. However there is effectively no general legislation on the
activities of all non-profit making organizations. The majority of the organizations listed above act according to legislation for them alone, which sets down the particular procedure for their creation and
their special legal status.
Legislation basically divides these organizations into two main groups:
– organizations which meet only the needs of their members (all citizens’ associations);
– organization created for other people (charities).
Following on logically from this division legislation sets down restrictions regarding the kinds of
activities of these organizations. For example, activities based on defending civil rights from the point
of view of the law may only be carried out by charitable organizations, while citizens’ organizations
formally have the right only to defend the rights of their members. Moreover charities do not have the
right to defend the rights of their members.
This issue arose, for instance, when the Kyiv city civic organization «Centre for extending the
content of relations» tried to register, with the process dragging on from October 2005 to January 2006.
The founders had their application turned down on several occasions, each time with new reasons. One
of the reasons given was that the Charter of the Centre envisaged the «promulgation of humanist values
and the ideas of open civic society», to which the founders commented that in the same Charter it was
stated that the Centre «promotes only its own ideas and principles». The state official from the department of the Ministry of Justice confirmed the legitimacy of the refusal, claiming that in accordance with
Ukrainian legislation the Centre could only promote its own activity, and not generally accepted values.
Therefore to a full extent the activities of human rights organizations which defend the rights and
fundamental freedoms of all individuals, including those of members of their organizations, do not
correspond to any form of association stipulated in legislation.
Such an entirely formal division is effectively a restriction on freedom of association. Moreover
such a restriction would be difficult to justify from the point of view of the aims of the given limitation,
as defined in Articles 36 and 37 of the Constitution and Article 11 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms.
Another problem is the frequent demand when describing the types of activities in the organization’s Charter to use words like «promote, assist, take part in», that is, which do not indicate any
independent activities. This is apparently necessary in order to receive non-profit making organization
status. On the other hand this directly limits the legal capacity of such organizations. For example, in
order to carry out publishing activities or put out media material, it is vital that the Charter directly
indicates that such activity is possible, not just the promotion of the said activity.
It should also be noted that Ukrainian legislation does not allow for the creation of mixed organizations, for example, associations of citizens’ organizations and charities, or organizations which would
have the right to conduct mixed activities, both for their own members, and for third parties. Ukrainian
legislation also lacks provision for the creation of organizations which unite both legal entities and
individuals, as members of the organization (founders).
This division has existed since Soviet days and reflects an undemocratic approach to the fundamental institutions of a civic society, the development of which it seriously hampers.
RESTRICTIONS ON THE ACTIVITIES OF ASSOCIATIONS IN TERMS OF WHERE THEY CAN BE CARRIED
OUT OR ON THE NATURE OF SUCH ACTIVITIES

Another limitation pertains to territorial restrictions on the activities of associations. Each association is registered according to a territorial principle as one of the following: international, nationwide
organizations, regional, local (within the confines of a city, village or district in a city). Moreover, in
order to receive a larger territorial status, one needs the appropriate groups within the organization.
This demand partially explains the large number of associations in Ukraine since a significant percentage of these are fictitious, invented in order to receive broader status.
Associations have the right to extend their activities only over the area they are registered in. For
example, an association which is registered in the Darnytsa district of Kyiv does not have the right to
carry out its activities in other districts of Kyiv.
The next important restriction on the types of activities of associations is connected with the narrow interpretation of the Law on citizens’ associations by the registration bodies which understand
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the law as saying that associations have the right to state in their charters only those types of activities
which are directly foreseen by Ukrainian legislation. The charter of the association at the same time
provides an exhaustive list of its types of activity. For example, publishing activities and others are
often removed.
An example would be the attempt by the Ukrainian Centre for Museum Development in Kyiv to
register. It was turned down on the grounds that the organization did not have the right to carry out
educational activities9. Reference was made to the Law of Ukraine «On education» which supposedly
gave an exhaustive list of types of educational activities, as well as those engaging in such activities,
although this law in actual fact does not present an exhaustive list of the said activities. Later, it has to
be said, the organization was in fact registered with the original types of activities.
Another problem is connected with the effective prohibition imposed by the legalizing and tax
bodies on associations carrying out their own economic and commercial activities in order to at least
pay their own expenses and with the obligation to spend any profits on the organization’s aims. Such
activities are allowed for by a number of laws, however when registering and including the association
on the Register of non-profit making organizations and institutions demands are often made that they
exclude such activities.
PROCEDURE FOR COMPULSORY LIQUIDATION

Over many years in Ukraine there have only been isolated cases of compulsory liquidation of associations. Cases are also known where the court refused to order liquidation. According to figures
from the Ministry of Justice, in 2005 there were no bans imposed on activities of political parties or
civic organizations by the courts.10
Due to non-fulfilment of Article 11 § 6 of the Law on creating and registering their structural formations in the majority of regions, the cities of Kyiv and Sevastopol and in the Autonomous Republic
(AR) of the Crimea, on the basis of a ruling of the Supreme Court of Ukraine from 7 June 2005,
the Ministry of Justice, through Order No. 63/5 from 23 June 2005, cancelled the registration of the
Kolkhoz Party of Ukraine which had been registered in October 2004.11
In October 2004 the Ministry of Justice submitted a petition to the Supreme Court of Ukraine
asking for the political party «K» to be banned on the grounds that the party had infringed Articles
21, 24 and 37 of the Ukrainian Constitution, Article 5 of the Law of Ukraine «On political parties
in Ukraine», Point 2.3 of Section 2 of its own Charter, since it had openly and publicly encroached
upon the general national indivisibility of the Ukrainian people, had committed actions which incited
enmity between different national and ethnic groups, which could complicate and worsen the political
situation in the country during the election campaign.
The petition stated that the party had organized a number of political rallies and demonstrations,
for example, on 1 and 25 May, 26 June, 18 and 19 July 2004, as well as a «K» training course from 4 –
11 July 2004. During the actions listed campaign material and leaflets were distributed which contained
calls to incite national and ethnic enmity, insults addressed at citizens of Russian or Jewish origin. The
organizers of the actions, both verbally and through their printed material (leaflets) inflicted harm upon
the honour and dignity of citizens and treated the Russian and Jewish population of Ukraine in an
unfriendly and arrogant fashion. Furthermore, calls to inter-ethnic enmity and insults directed at the
Jewish population were contained also in publications of the political party «K», posted on the official
website of the party and in press releases from 24, 25, 29 May, 29 June 5 and 19 July 2004.
The Court established that the party had not been issued with «warnings» as a preliminary measure aimed at influencing such activities. The Ministry of Justice of Ukraine had not provided the
Court with evidence that the political rallies and demonstrations listed in the petition had been aimed
at fuelling racial enmity and at encroaching upon human rights and freedoms, nor any information
about administrative or criminal prosecution of members of the party for such actions. The Court also
9

A Letter from the Kyiv City Department of Justice of Ukraine ¹ 07-27-667 from 9 November 2005, with the signature
Sokurenko
10
Letter ¹Ñ-8566-32 from 17 April 2006, signed by the Deputy Minister of Justice, L. Horbunova, in response to a formal request for information. Available in Ukrainian at the «Maidan» website http://maidan.org.ua/static/news/2006/1145867487.html
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The affirmation of human rights and freedoms, the formation of a civic society and the building of a law-based state are the priorities of the activities of the Ministry of Justice. Reports from the Press Service of the Ministry. Available on the official website:
www.minjuist.gove.ua
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concluded that the publications had been in the form of value judgments and had not breached the
requirements of freedom of speech.
Therefore, despite the fact that some of the opinions expressed, ideas and other information
aroused offence and concern among a part of the population, the Court, guided by the demands of
pluralism of opinions, freedom of views and activities of political parties, and taking into consideration
the legally stipulated limitations as the condition for the progress of democratic society, concluded that
the grounds for closing the political party «K» had not been proven. The Supreme Court of Ukraine
in its Judgment from 5 November 2004 rejected the petition from the Ministry of Justice of Ukraine
calling for the liquidation of this political party.12
The Central Election Commission on 27 December 2005 received an application from the AllUkrainian association «Svoboda» [«Liberty»] on registering candidates for the office of State Deputy of
Ukraine [MP], put forward on 23 December 2005 at the XII congress of that association and included
on the candidate list for State Deputy of Ukraine from the All-Ukrainian association «Svoboda».
Attached were also the necessary registration documents. Having considered the documents which
«Svoboda» provided, the Central Election Commission found signs in the election program of the association which violated Article 37 § 1 of the Constitution of Ukraine. This referred in particular to
the following points:
«To ban communist ideology as full of hatred towards people, and which caused irreparable damage to the Ukrainian people»;
«To pass a new Law on citizenship according to which citizenship would only be granted to people
born in Ukraine, or ethnic Ukrainians. To deprive naturalized aliens of their Ukrainian citizenship for
committing criminal offences», with these containing features of encroachments on human rights and
freedoms.
The Central Election Commission of Ukraine in its Ruling No. 29 from 3 January 2005 appealed
to the Ministry of Justice to submit a petition to the Supreme Court of Ukraine to have the activities
of the All-Ukrainian association «Svoboda» banned, and postpone making a decision about registering
this political party at the parliamentary elections.
However the Ministry of Justice considered that the given points were in compliance with legislation and turned down the application from the Central Election Commission (CEC). On the basis of
the Ministry of Justice’s decision, the CEC shortly afterwards registered the said association for the
elections.
Legislation still does not envisage procedure for suspending an association due to bankruptcy
proceedings, including where this is on the grounds of debts incurred to the state and local budgets.
However broadened sanctions from the tax bodies and state social security funds more often leads to
the application of tax security or tax arrest on the property of associations (except for grants of international technical aid).
PUNISHMENT FOR PARTICIPATING IN ASSOCIATIONS

According to Article 14 of the Law of Ukraine «On citizens’ associations» «the activity of citizens’
associations, which are not legalized or which have been forcibly disbanded by a court order, is illegal»
Article 186-5 of the Code of Administrative Offences (CAO) states that «the management of citizens’
associations, which have not been legalized according to legally prescribed procedure, or which have
been refused legalization, or which have been forced to disband by court order, yet continue to engage
in activity, as well as participation in such associations, shall be punishable by a fine from twenty five
to one hundred and thirty times the minimum wage13 before tax (approximately 80 to 415 US dollars).
Thus, the head of an «undesirable» organization could be fined 2,210 UH (an average salary for
half a year) purely because the registering body has refused to register the organization on formal
grounds. We are only aware of a few cases where Article 186-5 of the CAO was applied. However
its wide application in the future could violate the right to freedom of association, since it effectively
transforms a right into an obligation to form an association.
In Sevastopol on 12 December 2005 three activists from the «Sevastopol – Crimea – Russia»
Front were detained. Immediately after a press conference on the subject of discrimination against
12

The newspaper «Advokatura», ¹ 20, from 19 November 2004.
According to Article 22.5 of the Law of Ukraine «On taxation on citizens’ income», one minimum wage before tax is 17
UH
13
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Russians in the Crimea and the struggle to reunite the Crimea with Russia, they were detained by police officers, this being confirmed by the head of the district police station of the police department of
Ukraine for the city of Sevastopol. Viktor Harylyuk. An administrative protocol was drawn up against
the actions of Mr Serov, as well as against the leader of «Russian viche of Sevastopol», Oleksandr
Kruglov and Yury Bystryakov, and punishment exacted under Article 186-5 of the CAO. Following this
the men detained were released.14
THE CASE OF THE UKRAINIAN ENVIRONMENTAL ASSOCIATION «ZELENY SVIT» [«GREEN WORLD»]

The conflict provoked by the interference of the Green Party of Ukraine in the activities of the
Ukrainian Environmental Association «Zeleny svit» [«Green World»] has dragged on for more than 11 years.
In 1994 two fifth congresses of the association took place. The first was in Kyiv on 3 – 4 December
where members of the Green Party of Ukraine (GPU) were in the majority. The former Deputy Head
of GPU, Yury Samoilenko, was elected Head of UEA «Zeleny svit». Then from 17 – 18 December
there was a scheduled congress of the environmental association in Donetsk. Most local groups within
the association took part in this meeting which elected Mykola Korobko Head of «Zeleny svit»
In order to simulate representation, the organizers of the Kyiv congress infringed a large number
of provisions of the Charter of «Zeleny svit» and current legislation. However these infringements,
unfortunately, did not receive attention due to the inaction of the police, the prosecutor’s office and
the Ministry of Justice in not responding to the relevant appeals from «Zeleny svit». Even before the
holding of the two congresses, the Head of «Zeleny svit», Mykola Korobko had approached the Podilsk
District Police Station with regard to the theft of the association’s stamp by the previously dismissed
executive director, I. Kyrylchuk.
Both factions of the association approached the Ministry of Justice (the non-party faction had first
written a letter on 17January 1995) on introducing amendments to the Charter of the UEA «Zeleny
svit». The non-party faction also approached the prosecutor’s office over the seizure of the administrative office and the forging of documents of the Kyiv Congress.
However all the authorities stated that they would not intervene in the situation over «Zeleny svit»
and later repeated this on several occasions in correspondence, sending the non-party faction circling
around the respective state bodies.
Despite their proclaimed non-intervention, the Ministry of Justice of Ukraine approved a new
stamp for the newly-elected Head of «Zeleny svit», Yury Samoilenko. In doing so, the Ministry of
Justice effectively took the side of Samoilenko and the Green Party of Ukraine and through this intervention heightened the conflict. From then on, a person who had not been supported by the majority
of the association’s members received the right to use the association’s stamp and to be in charge of
the funds of the Ukrainian Environmental Association «Zeleny svit».
Mykola Korobko’s faction filed a suit against the actions of the Ministry of Justice however this
suit was not reviewed for almost a year. After several postponements of the case, it was closed on the
grounds of alleged lack of jurisdiction of the court, since it supposedly needed to be considered by an
arbitration court. However, in order to lodge a claim with the arbitration court, one needs to present
a letter with power of attorney, carrying the stamp of the organization, and the Ministry of Justice had
already approved the other party’s stamp, this being the action under appeal.
Then to strengthen their position, from 1997, on the basis of local groups of the Green Party,
Yury Samoilenko created dozens of new groups within the UEA «Zeleny svit» so as to really gain a
majority in the organization. The regional departments of the Ministry of Justice approved these new
groups despite the fact that the documents were submitted with letters confirming membership of the
UEA signed by a person who was not the legitimate Head of the association, Yury Samoilenko and
carrying a stamp which had been approved by the Ministry of Justice illegally. Furthermore, in its letters (for example, ¹ 16-68-104 from 14 April 1997), the Ministry of Justice informed the non-party
faction of the organization that it had not approved Samoilenko’s stamp and in so doing provided false
information and concealed the fact of its aiding the interference by the Green Party of Ukraine. Nor
did it react to the letters regarding the controversy over the leadership of the organization and the il14

«In Sevastopol a core of «separatists» has been crushed». Ihor Chemerys: the Internet publication «Independent analytical
agency «Glavred»:, http://glavred.i¹ fo/criminal/sca¹ dals/, 12.12.05 // 12:26.
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legality of having approved stamps against the wishes of the legal management of the said organization.
Effectively the Ministry of Justice was now denying its illegal actions.
For example, the sixth congress of the UEA «Zeleny svit» in 1997 in Mykolaiv which was held by
the non-party faction of UEA «Zeleny svit» (45 local organizations, that is, 75% of the membership
of the association as of December 1994) was not recognized by the Ministry of Justice which referred
to Article 6 of the Law «On citizens’ associations» which states: «All main questions regarding the
activities of citizens’ associations must be resolved at gatherings of all members or representatives of
the members of the associations». On this occasion the Ministry of Justice stressed the absence at the
congress of representatives of the groups from Samoilenko’s faction, a significant percentage of which
were headed by leaders or active members of the local groups of the Green Party of Ukraine.
It is interesting that the so-called «sixth», «seventh» and «eighth» congresses of Samoilenko’s faction were not officially recognized by the Ministry of Justice. While the «ninth» congress, where the
membership of the UEA «Zeleny svit» was entirely «renewed» by the previous illegitimate congresses,
was, without any logic or consistency effectively recognized by the Ministry of Justice since the latter
registered the amendments to the Charter of the UEA «Zeleny svit» which had been adopted at that
congress.
Before the «ninth» congress in December 1998, the Deputy Head of the UEA «Zeleny svit»,
O. Bahin, and a member of the control and audit commission of the UEA «Zeleny svit», R. Sotnykova,
sent a letter to the Ministry of Justice concerning the fraudulent nature of the representation at that
congress since the majority of local organizations of the UEA «Zeleny svit» were not represented, this
being manifestly in contravention of Article 6 of the Law «On citizens’ associations». The Ministry
of Justice continued responding that it was not intervening, and later, ignoring the requirements of
Article 6, effectively gave secret recognition to this «ninth» congress, without informing the non-party
faction of the UEA «Zeleny svit» that it had done so..
According to unconfirmed information, in 2001 the Ministry of Justice issued duplicates of the
certificate and charter of the UEA «Zeleny svit» to the newly-elected Head Y. Samoilenko, ignoring
the fact that the originals had not been lost, and were held by the person deemed by the majority of
the association to be the Head of the UEA «Zeleny svit», M. Korobko.
As can be seen, this was not solely an internal dispute. It involved systematic actions by the legalizing body, the Ministry of Justice of Ukraine, whose illegal actions helped the Green Party of Ukraine
to replace the leadership, and later the entire membership of the organization, and to distance a significant number of groups from the association’s activities. Moreover, in the opinion of the non-party
faction, this conflict was orchestrated by the Green Party of Ukraine which at that time was actively
cooperating with the United Social Democratic Party of Ukraine15 and the Administration of the
President of Ukraine. The reason for such actions may have been the active stand taken by the organization at the beginning of the 1990s in criticizing the plans for building a number of environmentally
dangerous constructions, for example, the Yuzhnensk Oil Terminal (near Odessa). This Terminal was
controlled by the then son-in-law of President Kuchma, Franchuk Junior. The UEA «Zeleny svit» are
inclined to believe that the subordination of state interests to Kuchma’s family business which on more
than once shows itself on the «Melnychenko tapes» in the given case led to actions by the Security
Service which were carried out via the Green Party of Ukraine which hid behind the coordinated actions of the Ministry of Justice, the Prosecutor’s office and the police.
At a meeting with the Deputy Minister of Justice, M. Shupenya on 22 April 2005, a representative
of the UEA «Zeleny svit» showed the Deputy Minister the originals of the Charter and the Registration
Certificate of the Ukrainian Environmental Association «Zeleny svit» and handed to him a written demand that the duplicates issued on the basis of untruthful information about their alleged «being lost»
be removed, and that the unlawful approval of the stamp from 1995 also be cancelled.
In its written response, the Ministry of Justice instead proposed holding a general congress of the
UEA «Zeleny svit». However Y. Samoilenko categorically rejected such a congress.
At a meeting with the First Deputy Minister of Justice I. Yemelyanova on 19 July 2005 the latter was informed that there had been no response to the substance of the demands presented in the
UEA «Zeleny svit» appeal at the meeting with M. Shupenya in April. For the first time, the «Zeleny
Svit» representative was informed that indeed, on 14 July 2000 the Ministry of Justice had approved
amendments and supplements to the Charter of the UEA «Zeleny svit». I. Yemelyanova promised to
15
This party was headed by Viktor Medvedchuk, the Head of the President’s Administration under Kuchma, and actively supported Kuchma and Yanukovych (translator’s note)
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investigate the situation regarding the issue of duplicates. The issue was yet again «dumped» onto the
Head of the Department for citizens’ associations, N. Marchenko, who had approved most of the
previous illegal actions.
In August 2005 the Executive Director of the faction of UEA «Zeleny svit» headed by Yury
Samoilenko, A. Bosak filed a suit with the Desnyansky District Court in Kyiv against the Head of the
Information Centre of UEA «Zeleny svit», S. Fedorynchyk, for removing the originals of the Charter
and Registration Certificate of the UEA «Zeleny svit». The Head of UEA «Zeleny svit», M. Korobko
and Deputy Head, O. Bahin, applied to the court asking to be recognized as respondents, and a
number of local organizations of the UEA «Zeleny svit» sent telegrams to the court in support of M.
Korobko, O. Bahin and S. Fedorynchyk. The case was passed to the Shevchenkivsky District Court in
Kyiv for consideration on the basis of the actual address of the respondent, S. Fedorynchyk. The review of this case is still continuing, however at the court hearing on 19 April 2006 the court recognized
the existence of two separate organizations of the UEA «Zeleny svit» and ruled to include the UEA
«Zeleny svit» under the leadership of M. Korobko as joint respondent in the case.
When sent a Deputy’s request for information from the State Deputy, Yury Solomatin, regarding the case of UEA «Zeleny svit», the Ministry of Justice for two months did not respond in any
way. When Yury Solomatin raised the question of imposing a fine on the Minister of Justice, Serhiy
Holovaty for administrative offences, the First Deputy Minister Krupko signed an answer claiming that
the Ministry of Justice had no information about the approval of Yury Samoilenko’s stamp which, as
has already been demonstrated, is entirely at odds with the truth.

3. A FAVOURABLE ENVIRONMENT FOR THE DEVELOPMENT OF ASSOCIATIONS
Freedom of association does not bring with it an obligation for the state to provide tax incentives
for such associations. However, if one analyses the functions of associations in a democratic society,
the non-profit making and socially beneficial nature of their activities, the conclusion seems called for
that the state should create a favourable environment for the development of associations and their
activities in order to develop and consolidate democracy and the rule of law in the country. In other
words, without a broad network of nongovernmental, non-profit making and socially beneficial organizations, civic society loses its levers of influence on the state and on state policy, and it is therefore
impossible to talk about real democracy in the country.
One may highlight in this respect two important components from a democratic state:
– the state tax policy
– the involvement of associations in devising and implementing state policy
Here we will consider only the first component,
Registration of associations according to Ukrainian legislation does not give the automatic right
to any tax concessions. From the point of view of tax legislation these newly-created associations are
businesses. Associations may gain concessions for tax purposes if when making supplementary registration in the State Tax Administration the given association is included on the register of non-profit
making organizations. In addition, the law on taxing the profit of businesses divides all associations into
8 types of organizations, each of which is granted concessions on exclusive sources of income.
For example, charitable foundations and charities, civic organizations formed to carry out environmental, health, amateur sporting, cultural, education or academic activities, as well as creative
unions and political parties, civic organizations for the Disabled, and their local groups, if created in
accordance with the Law of Ukraine «On citizens’ associations» are allowed to receive only the following income:
– funding or property provided free of charge or in the form of non-repayable financial assistance
or donations;
– passive income;
– funding or property which such non-profit making organizations receive from carrying out their
basic activities;
– subsidies or grants received from state or local budgets, state purpose-linked funds or within the
framework of charitable, including humanitarian, aid or technical assistance which is granted to such
non-profit making organizations according to the conditions of international agreements, the approval
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for the compulsory nature of such being given by the Verkhovna Rada of Ukraine, with the exception
of subsidies on regulation of prices for paid services which are provided to such non-profit making
organizations or through them to their recipients in accordance with legislation and in order to lower
the said prices.
Basically only this group of associations has the right to receive donor aid by receiving non-repayable financial assistance. However their membership fees will already be taxed at the normal rate of
taxation for the profits of enterprises.
Another problem is the difficulty inherent in having an association included on the Register of
non-profit making organizations and institutions.
The Independent Media Trade Union of Ukraine (IMTUU) on 25 July 2005 announced that it
planned to picket the State Tax Administration of Ukraine (STAU) in protest against the blocking by
STAU bodies of its activities. According to the Head of the union, Serhiy Huz, the conflict had dragged
on from 20 May when the Deputy Head of the State Tax Inspectorate for the Obolon district of Kyiv,
Samofan, refused to allocate the trade union a non-profit making status code (Decision No. 144 from
20 May 2005). On 23 May Huz issued a press release to his colleagues in the mass media regarding the
blocking by the tax inspectorate of the union’s activities. It was then also, he says, that the IMTUU
approached international journalist organizations, and sent a complaint about the actions of the State
Tax Inspectorate for the Obolon district of Kyiv to the State Tax Administration in Kyiv.
«On 24 May, – Hus explains – the IMTUU yet again approached the State Tax Administration
in Kyiv demanding that the decision of the Obolon Tax Inspectorate be revoked and that the trade
union be allocated a non-profit making status code, however they all find formal ways of fobbing us
off. Shortly afterwards the IMTUU received an example which virtually copied the response of the
«Obolon» tax people».
He says that on 9 June a letter of protest was sent to President Yushchenko by the General Secretary
of the International Federation of Journalists, Aidan White, the General Secretary of the National
Union of Journalists in Britain and Ireland, Jeremy Dear, the Head of the European Federation of
Journalists, the Vice President of the Swedish Union of Journalists, Arne Konig, the President of the
Union of Croatian Journalists, member of the Executive Committee of the International Federation of
Journalists, Jasmina Popovych, and the President of the Norwegian Union of Journalists, Ann-Magrit
Austen. In a joint letter they pointed to the biased attitude towards the IMTUU from the State Tax
Administration of Ukraine.
On 29 June the IMTUU sent their complaint to the STAU.
On 11 July, Hus, accompanied by Arne Konig, met Yushchenko’s Press Secretary, Iryna
Herashchenko. Hus relates that after having to wait four hours, they met with the First Deputy Head
of the STAU, Mykola Katerynchuk, who assured them that the issue would be resolved since «maybe
the lawyers got something muddled».
«On 13 July we received a call from the STAU and were informed that the issue in dispute would
be resolved in IMTUU’s favour», Hus continues. – «However by 15 July a letter to the IMTUU arrived from the STAU in which the trade union’s demands were ignored».
Hus asserts that this attitude from the STAU forced them on 20 July to file a suit against the
actions of the State Tax Administration with the Economic Court in Kyiv, and from 1 August the
IMTUU Committee decided to hold a range of protest actions to express their opposition to the position of the STAU.16
Soon afterwards the trade union was finally included in the Register of non-profit making organizations and institutions.

4. RECOMMENDATIONS:
1. To adopt a new law «On non-commercial organizations»17, which defines clear and standardized conditions for the creation or termination of activity of all types of NPO, including organizations,
16
Journalists’ rights activists picket the Tax Inspectorate. The Internet publication «Ukrainska Pravda»: www.pravda.com.ua,
25.07.2005, 13:09.
17
Draft Law ¹ 0961 from 14 May 2002 ðîêó «On non-commercial organizations», tabled by State Deputies A.S. Matviyenko,
H.O. Omelchenko and A.V. Yermak. The Draft Law was accepted on its first reading, however since June 2002, it has not been
tabled in Parliament for its second reading.
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whose creation is not allowed for by Ukrainian legislations, and also for the obtaining by them of the
appropriate tax incentives through gaining the status of a non-profit making organization.
– To simplify the procedure for registration of non-governmental organizations by creating one
procedure for both non-profit making organizations and businesses, and to abolish the double registration of NPO by two State executive bodies.
– To abolish the territorial division of non-profit making organizations’ activity and the restriction of their activity to the administrative-territorial unit they are registered in.
– To abolish the strict division between associations created for their own members and those
for others.
2. To abolish the practice of licensing social services which are provided by non-profit making
organizations, and not from State or local budgets. To provide legislation stipulating the conditions for
the state paying for social services, and for the provision of state assistance to nongovernmental nonprofit making organizations.
3. To stimulate charitable or other non-profit-making activity by providing tax incentives solely on
condition that charitable or other socially significant activity is carried out, and not by virtue of having created a specific type of organization which may not even provide such services. To make more
transparent the provision and use of state funding directed towards citizens’ associations for carrying
out state programs.
4. To remove Article 186-5 of the Code of Administrative Offences which establishes liability for
the activity of unregistered civic organizations.
5. To sign and ratify the Convention on recognizing the legal identity of international non-governmental organizations (ETS ¹ 124) that came into force on January 1, 1991.
6. To strengthen mechanisms of cooperation and consultation between state authorities and bodies of local self-government at all levels and citizens’ associations in developing state policy in various
areas, and also in their implementation and in the creation of normative acts.

175

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS

X. THE RIGHT TO FREEDOM OF MOVEMENT AND FREEDOM
TO CHOOSE ONE’S PLACE OF RESIDENCE1
Overall state protection of freedom of movement and freedom to choose one’s place of residence
complies with international standards, for example, Protocol No. 4 to the European Convention for
the Protection of Human Rights and Fundamental Freedoms. The situation in 2005 did not significantly change, although there was some progress in guaranteeing freedom to choose one’s place of
residence and in safeguarding the rights of the homeless.
The Ministry of Justice of Ukraine drew up amendments to the Law of Ukraine «On freedom
of movement and freedom to choose one’s place of residence» and on 19 September 2005 submitted
these amendments to the Cabinet of Ministers of Ukraine to have them tabled as a draft law in parliament in the form of a legislative initiative. However the given draft law has still to be registered in the
Verkhovna Rada, and its content is unknown.

1. FREEDOM OF MOVEMENT
Restrictions on freedom of movement can be established with regard to:
a) movement within Ukraine’s borders;
b) international movement (travel from or to Ukraine).
Ukrainian legislation allows for the following restrictions on freedom of movement:
WITH REGARD TO MOVEMENT WITHIN UKRAINE’S BORDERS:

1) On areas where a state of emergency has been introduced, restrictions on freedom of movement
may be imposed on both citizens of Ukraine and others.
2) In cases where individuals are made to give a written undertaking not to leave the place as a
preventive measure, their movement will be restricted within the confines of a certain administrativeterritorial area.
3) Where administrative surveillance is applied in the case of individuals released from places of
deprivation of liberty, their freedom of movement may be restricted by court order.
4) In cases where it is necessary to safeguard national security, to protect health or public order,
to defend the rights and legitimate interests of citizens or other individuals, limitations may be imposed
on foreign nationals or stateless individuals in terms of the right to choose their place of residence or
their freedom of movement.
5) Limitations on freedom of movement are also imposed in all cases of people being transit on
Ukrainian territory.
6) in other cases envisaged by the law.
An effective hindrance to free movement is the requirement of the Ukrainian Railways, set down in
accordance with a Resolution of the Cabinet of Ministers2 that travel documents (tickets) for rail transport be issued solely on the basis of documents providing a person’s identification. The tickets give the
name and surname of the individual who is going to use the ticket, and the train conductor has the right
1

Prepared by Volodymyr Yavorsky, UHHRU.
Resolution of the Cabinet of Ministers of Ukraine «On the rules and procedure for providing rail transport services to citizens»
from 19 March 1997 No. 252 (with amendments from 12 September 2002, 8 October 2004). See also Article 2.2.2 of the Order of
the Ministry of Transport of Ukraine from 28 July 1998 No. 297 «On approving the Rules for transporting passengers, luggage,
freight and post by Ukrainian railways» (with amendments and supplements introduced by Orders of the Ministry of Transport
of Ukraine from 21 December 1999 No. 611, from 22 February 2001 No. 109, from 21 November ¹ 831, from 14 July 2003 ¹
530, and Order of the Ministry of Transport and Communications of Ukraine from 6 December 2004 ¹ 1069).

2
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to not let any other person than that indicated on the ticket onto the train. This requirement was made
a little less strict by the amendments introduced to the relevant Resolution of the Cabinet of Ministers
which made it possible to buy tickets on the basis of copies of documents providing identification.
Moreover, we know of cases where law enforcement agencies have used information collected
about the movements of individuals by train although this contravenes Ukrainian legislation. Ukrainian
Railways therefore often refuses to provide the police with this information. Handing out such information makes it possible for the law enforcement agencies to exercise uncontrolled surveillance over an
individual which can be a violation of the latter’s right to freedom of movement together with the right
to privacy. In fact such information should only be made available to law enforcement agencies on the
basis of a court order and regarding a specific individual, and with mandatory notification of the person
in question so that he or she has the right to appeal such actions of the law enforcement agencies in court.
ON TRAVEL FROM OR TO UKRAINE

Ukrainian citizens may be temporarily stopped from leaving Ukraine in the following cases:
1) the person is in possession of information which constitutes a state secret – until the end of the
time period established by current legislation on state secrets;
2) there are unregulated alimony payments, contractual or other commitments which have not
been honoured – until the commitments are met, or the dispute has been settled with the consent of
the parties in cases foreseen by legislation, or if security has been provided as guarantee of the commitments if not otherwise stipulated by Ukraine’s international agreements;
3) criminal proceedings have been initiated against an individual – until the end of the court
proceedings;
4) a person has been convicted of a crime – until the sentence has been served, or the punishment
has been waived;
5) a person is failing to fulfil commitments imposed by a court ruling – under such time as these
have been fulfilled;
6) a person has knowingly provided untruthful information about him- or herself – until the reasons and the consequences of giving this untruthful information are ascertained;
7) a person is liable for military service – until the question of a postponement has been resolved;
8) a civil suit has been lodged against the individual – until proceedings into the case are concluded;
9) a person has been designated by the court to be a particularly dangerous repeat offender and
is under administrative surveillance by the police – until the criminal record has been quashed (cancelled) or until the surveillance has been terminated;
10) in other cases envisaged by law.
Something of an obstacle for travelling abroad remains the existence of a separate passport3 for
travelling abroad given the lengthy period needed for obtaining one, the cost of the procedure and the
shortcomings in the procedure for its issue.
For example law enforcement agencies previously demanded that information be provided confirming the lack of a criminal record. Such documents were demanded in order to obtain a passport for travel
abroad by employees of the departments of the Service for citizenship, immigration and registration of
individuals. Without this document a passport was not issued, and therefore people began taking such
cases to court, upholding their rights guaranteed by Articles 24 and 33 of the Constitution of Ukraine.
On 11 March 2004 the Appeal Court in Kyiv considered an appeal brought by Y. P. Androsenko
against the ruling of the Darnytsky District Court in Kyiv on a claim lodged against the unlawful actions and
inaction of officials from the department on issues on citizenship and the registration of individuals of the
Darnytsa District in Kyiv. The latter had demanded that in order to obtain a passport for travel abroad a
«document on criminal records» be provided, whereas this was not on the list of documents approved by the
Cabinet of Ministers of Ukraine which are needed when applying for this passport. The ruling of the Appeal
Court in Kyiv reversed the ruling of the Darnytsky District Court in Kyiv from 10 December 2003, finding
the actions of the officials from the department on issues on citizenship and the registration of individuals of
the Darnytsa District in Kyiv illegal, and ordered them to issue Y. P. Androsenko a passport of a Ukrainian
citizen for travel abroad. The Appeal Court thus acknowledged that for the issue of a passport for foreign
travel only those documents stipulated in current legislation are required.
3

Ukrainians have an internal ‘passport’ – a personal identification document, and – perhaps – a passport for travelling beyond
Ukraine (translator’s note)
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However problems have remained with the issuing of a sailor’s identification document which
substitutes a passport for travelling abroad for this group of citizens. Current legislation stipulates that
a sailor’s identification document is issued to a citizen of Ukraine by the captains of sea or river ports
in Ukraine on the application of the sailor or the heads of the enterprises, institutions or organizations
who have concluded a contract of employment with a sailor occupying any position on board a boat
(with the exception of military vessels), registered on the territory of Ukraine or other states who are
signatories to the 1958 Convention on sailors’ identification documents.
In order to obtain or to renew a sailor’s identification document the port captain submits a request
for information to the relevant regional departments of the Security Service of Ukraine (SBU) regarding
access, access to state secrets, as well as whether any criminal investigations have been launched against
an individual who has applied for this identification document. Therefore effectively the SBU gives permission to issue a sailor’s identification document. Yet what connection with state secrets can the work
of a sailor on a civilian vessel have? Such practice dates back to Soviet times when everything connected with work abroad was made secret. In our opinion, this relic of the Soviet system must be changed.
In general the procedure for issuing sailors’ identification documents for multiple trips abroad
needs substantial revision.4
Ukrainian citizens may not on any grounds whatsoever be restricted in the right to enter Ukraine.
In general the given restrictions comply with international standards. Questions arise only with
regard to limitations on freedom of movement in connection with access to state secrets. The present
provisions are an overt relic from Soviet days which have long lost their meaning since the end of the
Cold War in an age of trans-border information technology, for example, the Internet, email, etc.
The Police still often infringe the right to free movement within the country. For example, it is
usual practice for officers on patrol duty when checking citizens’ documents without any grounds, to
ask about the purpose of their visit to that city if the person is not registered in that area, and to even
detain a person. One sometimes observes even more flagrant violations.
For example, on 9 April 2005 at 5.10 in the morning around 200 police officers arrived on Dumska
Square in Odessa where a tent city had been erected by supporters of ex-Mayor of Odessa, Bodelan5 and
surrounded the tents. After this a group of people who, according to the tent city inhabitants, belonged to an
organization supporting President Yushchenko and Mayor Hurvits, proceeded to destroy the tent city. Many
of those taking part in the protest action were detained by the police. Those who lived outside Odessa were
forced by the police officers to leave the city.
One should add that with the Law of Ukraine from 5 October 2005 Ukraine ratified the European
Agreement on Regulations Governing the Movement of Persons between Member States of the Council
of Europe, concluded on 13 December 1957 in Paris. This Agreement foresees a simplified system of
travel to member-states if such a trip does not exceed three months.
MOVEMENT OF POPULATION OF UKRAINE FROM JANUARY – DECEMBER 20056

1. Absolute figures for the number of arrivals, departures,
and migration growth from domestic and external migration (individuals)
Within Ukraine

External migration

Number
of arrivals

Number
of departures

growth

Number
of arrivals

Number
of departures

growth

Ukraine

723642

723642

õ

39580

34997

4583

The Autonomous Republic
of the Crimea

32831

33396

-565

6381

3043

3338

Vinnytsa region

28858

31772

-2914

981

850

131

4

See for example «The issuing of sailors’ identification documents in Ukraine», I. Beznosenko «Yurydychny zhurnal» ¹ 11,
2004 (in Ukrainian). Available at http://www.justinian.com.ua
5
Ruslan Bodelan left Ukraine soon after the victory of the Orange Revolution and has been living in Russia. He is wanted for
questioning over charges involving abuse of his position (translator’s note)
6
Figures from the State Committee of Statistics of Ukraine. Available at the official site of the Committee: http://www.ukrstat.
gov.ua/operativ/operativ2005/ds/mr/mr_u/arh_mr2005.html.

178

X. THE RIGHT TO FREEDOM OF MOVEMENT AND FREEDOM TO CHOOSE ONE’S PLACE OF RESIDENCE
Volyn region

18237

18897

-660

469

901

-432

Dnipropetrovsk region

54493

52246

2247

2023

2188

-165

Donetsk region

61411

62742

-1331

4834

4702

132

Zhytomyr region

22078

25057

-2979

601

797

-196

Transcarpathian region

9080

10608

-1528

222

1027

-805

Zaporizhya region

25692

26865

-1173

1669

1697

-28

Ivano-Frankivsk region

15706

16376

-670

378

557

-179

Kyiv region

28569

28132

437

916

503

413

Kirovohrad region

12744

18112

-5368

330

483

-153

Luhansk region

35537

39271

-3734

1933

2910

-977

Lviv region

32650

33966

-1316

537

944

-407

Mykolaiv region

19191

19896

-705

1022

848
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Odessa region

35060

34466

594

3704

1601

2103

Poltava region

29760

29676

84

726

803

-77

Rivne region

20362

21869

-1507

298

1069

-771

Sumy region

20134

22738

-2604

596

712

-116

Ternopil region

13843

15264

-1421

287

546

-259

Kharkiv region

52186

47817

4369

3050

2260

790

Kherson region

16509

19912

-3403

797

885

-88

Khmelnytsky region

22230

25188

-2958

609

621

-12

Cherkasy region

25857

27076

-1219

880

670

210

Chernivtsi region

11383

11434

-51

497

790

-293

Chernihiv region

18861

21323

-2462

602

796

-194

the city of Kyiv

55129

26400

28729

4050

2139

1911

the city of Sevastopol

5251

3143

2108

1188

655

533

2. Frequency of arrivals, departures and migration growth from domestic
and external migration (in thousands of people)
Within Ukraine

External migration

Number
of arrivals

Number
of departures

growth

Number
of arrivals

Number
of departures

growth

Ukraine

15,4

15,4

õ

0,8

0,7

0,1

The Autonomous Republic
of the Crimea

16,5

16,8

-0,3

3,2

1,5

1,7

Vinnytsa region

16,9

18,6

-1,7

0,6

0,5

0,1

Volyn region

17,5

18,1

-0,6

0,5

0,9

-0,4

Dnipropetrovsk region

15,7

15,1

0,6

0,6

0,6

-0,0

Donetsk region

13,2

13,5

-0,3

1,0

1,0

0,0

Zhytomyr region

16,5

18,7

-2,2

0,4

0,6

-0,2
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Transcarpathian region

7,3

8,5

-1,2

0,2

0,8

-0,6

Zaporizhya region

13,8

14,4

-0,6

0,9

0,9

-0,0

Ivano-Frankivsk region

11,3

11,8

-0,5

0,3

0,4

-0,1

Kyiv region

16,1

15,8

0,3

0,5

0,3

0,2

Kirovohrad region

11,8

16,8

-5,0

0,4

0,5

-0,1

Luhansk region

14,7

16,2

-1,5

0,8

1,2

-0,4

Lviv region

12,6

13,1

-0,5

0,2

0,3

-0,1

Mykolaiv region

15,7

16,2

-0,5

0,8

0,7

0,1

Odessa region

14,5

14,3

0,2

1,6

0,7

0,9

Poltava region

19,0

19,0

0,0

0,5

0,5

-0,0

Rivne region

17,6

18,9

-1,3

0,2

0,9

-0,7

Sumy region

16,3

18,4

-2,1

0,5

0,6

-0,1

Ternopil region

12,4

13,7

-1,3

0,3

0,5

-0,2

Kharkiv region

18,3

16,8

1,5

1,1

0,8

0,3

Kherson region

14,6

17,6

-3,0

0,7

0,8

-0,1

Khmelnytsky region

16,1

18,3

-2,2

0,4

0,4

-0,0

Cherkasy region

19,2

20,1

-0,9

0,7

0,5

0,2

Chernivtsi region

12,5

12,6

-0,1

0,5

0,8

-0,3

Chernihiv region

16,0

18,1

-2,1

0,5

0,7

-0,2

the city of Kyiv

20,6

9,9

10,7

1,5

0,8

0,7

the city of Sevastopol

13,9

8,3

5,6

3,1

1,7

1,4

2. FREEDOM OF CHOICE OF PLACE OF RESIDENCE
In general there is freedom of choice of place of residence in Ukraine however there are a number
of shortcomings in the system of legal regulation which have remained from the days of «propiska»
[«registration»]7.
The problems are on two levels:
The exercising of many rights and freedoms continues to depend on ones official place of registration;
Citizens who do not have their own homes, and the number of such people is constantly rising, are
not in most cases able to register at the place where they actually live due to an unwarrantedly narrow
interpretation of the grounds for registration.
The first problem is effectively an indirect additional measure of compulsion by the authorities to
obtain registration.
Another form of such compulsion is the present administration liability for residing somewhere
without registration.
The ability to exercise many rights and freedoms solely in accordance with ones place of residence
clearly dates from serfdom and the Soviet system of «propiska». Despite the general declaration expressed in Article 2 of the Law of Ukraine «On freedom of movement and freedom to choose one’s place
of residence», the given system is basically still in force.
7
There is more about the system of propiska in the 2004 report. This was a permission-based system of registration, which the
Constitutional Court in 2001 declared was in contravention of the Constitution of Ukraine (translator’s note).
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It is solely on the basis of place of registration that the civil rights envisaged by the Laws of
Ukraine «On state social standards and state social guarantees», «On pensions», «On education», «The
basis of legislation of Ukraine on health care», «On protection of the population from infectious diseases», «On employment of the population», etc are provided. Citizens without a place of residence
and registration cannot update documents, find work, or receive medical and social assistance.
Andriy P., 19, brought up in a children’s home, has lived for some years «on the street» in the
Shevchenkivsky district of Kyiv in a derelict building (the internal courtyard of the buildings on Ivan Franko
Street 5-7). The single-storey building is in a cluttered and unsanitary condition. The place is well-known
to the police. Andriy approached an employee of the International Society for Human Rights – Ukrainian
Section (ISHR – US) with a request to help him get to a hospital. The young man had obvious symptoms of
being serious ill (he was extremely run down and had a temperature of around 40 degrees Celsius). Andriy
had already by himself twice approached the Kyiv regional clinical hospital. In the presence of the person
from the ISHR USÂ and at night he was refused admission on the grounds that the young man needed to
apply for medical assistance according to his place of registration in the Makarivsky district of the Kyiv
region. It was only after a day and through the ambulance system that Andriy was admitted to a hospital
for infectious diseases. He was diagnosed as having typhoid. The member of the ISHR US was asked to buy
medicine and auxiliary medical means for Andriy P.8
The problem of the Homeless should also be considered in connection with the issue of freedom
to choose ones place of residence.
The Homeless are not only those people who are actually living on the street. This group at risk
includes those citizens who do not have registration, but who are at present working and who may be
renting accommodation, and also those who don’t have:
– a fixed place of residence;
– registration;
– identification documents.9
The problem is also that the legislators have neglected the actual social relations in Ukraine, narrowing the grounds for registration and dividing people into those who can register in their own flat,
and those who cannot. Moreover millions of Ukrainian citizens have ended up in this second group.
For example, this includes people who may have normal work and rent accommodation in one of the
regional centres. The absolute majority of such rent arrangements are illegal according to Ukrainian
legislation. It is not worthwhile for either of the parties involved to make such an arrangement legal.
In the case of the person letting this is because:
– s/he would have to pay tax on such agreements, have tax consultations and extra relations with
the tax authorities;
– s/he could lose the right to receive state subsidies on the payment of communal charges;
the registration of such agreements takes a certain amount of time due to substantial bureaucratic
difficulties;
– there can be problems forcibly evicting a tenant who was registered in the flat, this being carried
out by court order and consequently being connected with added loss of time and money.
For the tenant official relations are undesirable due to the significant increase in rent as a result
of the factors listed above.
In such situation the person lives, according to the letter of the law, illegally. Furthermore the
legislators have simply ignored these people, designating them as homeless people who really don’t
have a place to live. Most often these people register where they can do so, and not where they actually live. For example, the ex-Prime Minister of Ukraine, Yulia Tymoshenko was last year registered
in Dnipropetrovsk, although everybody knew that she was permanently resident in Kyiv.
THE CHOICE OF A PLACE OF RESIDENCE FOR HOMELESS PEOPLE

It is not possible to calculate the exact number of homeless people in Ukraine. The statistics for
special institutions for the Homeless have only been kept for 2006. One can indirectly determine the
minimum number of homeless people by looking at statistics from the Ministry of Internal Affairs on
people detained for vagrancy.
8

Report on the observance of rights of children in Ukraine. International Society for Human Rights. Ukrainian Section. Kyiv, 2006.
How to ensure the electoral rights of homeless citizens of Ukraine (guideline materials). Issue BF, The Way home». Odessa
2006, p. 3 Available on the website of the organization:www.homeless.org.ua.

9
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During 2003 23.6 thousand people suspected of vagrancy and begging were held in special institutions of the Ministry of Internal Affairs. In 2004 the figure was 32.2 thousand, and for the first 6 months
of 2005 – 8.7 thousand. On average around 17% of these people were not there for the first time.10
In 2005 Parliament finally paid some attention to the problem of homelessness. On 2 June 2005 the
Verkhovna Rada of Ukraine adopted Law of Ukraine Act «On basic principles of social protection of
homeless citizens and abandoned children». This law was virtually entirely prepared by a working group
created by the Charitable Foundation «The Way home». The law came into effect on 1 January 2006.
The Law outlines the rights of homeless people, the procedure and system for their registration,
a system of measures for preventing abandoned kids and homelessness, as well as for providing social
services through specially created centres of social protection.
However the Cabinet of Ministers of Ukraine in violation of Point 3 of the Concluding Provisions of
the Law have failed to draw up and pass the normative acts needed to implement the Law., despite the fact
that this work was begun by the same working group which worked on the Law itself, from October 2005.
At the same time a draft law from L. Chernovetsky and registered back in 2004 as No. 5357
«On introducing amendments to Article 8 of the Law of Ukraine «On freedom of movement and freedom to choose one’s place of residence» was also intended to resolve this issue. The draft law envisaged
amendments to the definitions of the concepts «place of residence» and «registration», with the addition of a new factor «usual place of residence». The draft law was accepted by Parliament in its first
reading as a basis on 11 January 2005. On 22 September it was sent for a repeat second reading. Then
on 15 December 2005 it was passed by Parliament as a whole into law. However the President used
his power of veto against the law and sent it back to Parliament with his comments, pointing out that
the given law runs counter to the previously passed law on the basic principles of social protection for
homeless citizens. Therefore on 22 February 2006 the law was cancelled.
In 2004 the Charitable Foundation «The Way home». carried out в study on the Homeless
as target group in 2204. Research was undertaken in 20 cities of 16 regions of Ukraine.11
The results showed that homeless people normally fall into the group of people of working
age, with those aged from 30 – 49 comprising 57%, and from 20-29 - 13%.
On the whole the homeless people surveyed had full secondary or professional-technical
education (34.8%), while 11.1% had primary and 20% incomplete secondary education.
It is noticeable that each fifth person had higher education (10,8% had graduated from a
technical or other higher education institute with first or second level accreditation, and
9,5% - institutes with third or fourth level accreditation).
52,1% of those questioned had previously been manual workers, while 6,9% had been
employed on the land. Other professions which suggest that a person has higher education were named: engineers (5.1%), economists (2.7%), lecturer, military serviceman (2.2%
each), civil servant (2.1%), doctor (1.7%). 1.8% of those surveyed had their own business.
12.5% did not have a profession. Most were employed in production (45.1%), in agriculture і
(13.3%) and in the service industry (12.3%). Their places of employment were state-owned
(59.8%), privately or collectively owned (18.7%). 7.1% of the respondents were not working.
Based on the answers of other respondents, one can observe a «peak» in the time when
they stopped working: an unrelenting rise can be seen from 1989, reaching a peak from
1998 – 2000. During the following years and up to the present the number of those stopping
work has been fairly stable. It should be noted that the homeless are not dependents, living
from the meets of friends and family. 51.3% of those surveyed never approach family or
friends for money. Most of the homeless people also answered that they do not ask for any
handouts (64.7%) and do not steal (57.7%). It is difficult to speak about the level of income
of homeless people with any real certainty since approximately a third of those surveyed
did not answer this question. However, going by the answers that were given and by the
results of group discussion, one can assume that the average earnings per day would be
around 10 UH (8,5%), and per month – from 100 to 200 UH. One needs to note however
that among the answers given, the maximum amount was around 400 UH per day (1 answer) and 3000 per month (1 answer).
10
11

MIA Letter ¹ 16/1Ê-Ñ-409 from 26 September 2005 «On providing information» in response to a formal request for information.
«The Ukrainian Homeless – who are they?». Available on the website: www.homeless.org.ua.
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Most of those surveyed would like to change their way of life in the next year or two (66.9%).
There were also optimistic figures showing that an extremely small percentage of those
homeless were happy with their present position (5.6%). 4.4% do not consider it necessary
to change anything in their life. However the number of pessimists was fairly high, with
21.4% considering that it was impossible to change anything.

3. RECOMMENDATIONS
1. To complete an automated record system of registration of citizens, using the best models applied in other countries and observing international standards for safeguarding human rights.
2. To guarantee protection of personal data related to registration and movement of individuals; in
order to ensure confidentiality of movements and to eliminate the possibility of illegal surveillance over
the movements of an individual. This applies in particular to the database of Ukrainian Railways on
those buying travel documents (tickets) for the railways, with the access to this database not regulated
by legislation.
3. In compliance with the Opinion of the Parliamentary Assembly of the Council of Europe
(¹190) on the entry of Ukraine to the Council of Europe, powers of registration of citizens, foreign
nationals and stateless individuals should be passed to the Ministry of Justice of Ukraine.
4. To conclude the process of reform of legislation as regards registration, taking into account
positive international experience and the Law of Ukraine «On freedom of movement and freedom to
choose one’s place of residence»
5. It would be expedient to consider broadening the grounds for registration, and also to review
legislation in order to eliminate the situation where exercise of ones rights depends on ones place of
registration. The procedure for cancelling registration in private flats should also be simplified, and the
inter-dependence of the fact of registration with the right to the given flat in the state and communal
accommodation funds should be eliminated.
6. The procedure for issuing sailors’ identification documents should be improved, taking into
account the provisions of the Constitution of Ukraine on freedom of movement and clearly defined
grounds for limiting trips abroad.
7. To abolish the practice of restricting travel abroad for people having access to state secrets
8. Throughout 2006 to pass all normative acts envisaged by the Law of Ukraine «On the basic
principles of social protection for homeless citizens and abandoned children» in order to enable its
proper implementation. This particularly concerns certain Provisions «On a centre for registering citizens without a fixed place of residence», «On night shelters», «On rehabilitation centres», as well as
a staff timetable and staff instructions for such institutions of social protection. Expenditure for their
financing should be added as a separate item in the State Budget.
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XI. PROPERTY RIGHTS1
The concept of property holds a special place in public consciousness and, more generally, in public life. Property rights form the basis and safeguard the existence and development of civic society. The
right of the individual to possession of property as fundamental to a law-based state and democratic society is enshrined in the Constitution of Ukraine which sets down the forms of ownership (articles 13,
41, 142 and 143 of the Constitution), the equality of all holders of property rights (Articles 1 and 13),
and guarantees of property rights and the duties of those possessing property (Articles 13 and 41). In
addition, Article 41 of the Constitution stipulates that everyone has the right to own, use and dispose
of his or her property, and the results of his or her intellectual and creative activity. … No one shall be
unlawfully deprived of the right of property. The right of private property is inviolable2.
The expropriation of private property may be imposed only in exceptional circumstances in the
public interest on the basis and according to rules and procedure set down in the law, and on condition
of advance and full compensation of their value. The expropriation of such objects with subsequent
complete compensation of their value is permitted only in conditions of martial law or during a state
of emergency. Expropriation of property may only be carried out pursuant to a court decision, in the
cases, to the extent and by the procedure established by law.
The use of property shall not jeopardize the rights, freedoms and dignity of citizens or the interests
of society, and shall not aggravate the state of the environment and the natural qualities of land.
The Law of Ukraine «On property» affirms the fundamental principles of property rights in
Ukraine and defines the scope of the rights of owners: it is stipulated that owners may carry out any
activities in connection with their property which do not contravene the law. They may, for example,
use the property to carry out economic activities or other activities, not prohibited by law, and may
transfer it, free of charge or for payment, into the possession or the use of other individuals. The Law
prohibits the state from directly interfering in the economic activities of property owners. At the same
time, however, it is stipulated that in exercising their rights and performing their duties, owners are
bound to adhere to society’s moral principles. The law also states that there is no limitation on the
make up, number or value of the property items, except in cases set down in law. On the other hand, it
is also stipulated that certain separate legislative acts may establish special rules and procedure governing the right of ownership by individuals of specific types of property, and there is also a list of the types
of property which cannot be owned by individuals. Special norms of the Law of Ukraine «On property»
regulate the right of private ownership to land, to a flat or to other forms of property3 The new Civil
Code later specified the regulation of property rights in accordance with the Constitution of Ukraine.

THE CONCEPT OF PROPERTY RIGHTS AND ITS GENERAL LIMITATIONS
An analysis of Ukrainian legislation on property from the point of view of its compliance with
European standards, in particular with the European Convention on Human Rights and Fundamental
Freedoms, and Article 1 of the First Protocol to the Convention should pay heed to certain extremely
important aspects.
Article 1 of the First Protocol to the European Convention on Human Rights states:
«Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by law and
by the general principles of international law.
1

Written by Maxim Scherbatyuk, Ukrainian Helsinki Human Rights Union
The right to peaceful possession of ones property. Precedents and commentaries. – Lviv. «TeRus», 2005. – p. 61-72
3
The European Convention on Human Rights: basic provisions, practical application in the Ukrainian context. – Kyiv, Vipop,
2004. – pp. 723-740
2
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The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws
as it deems necessary to control the use of property in accordance with the general interest or to secure the
payment of taxes or other contributions or penalties.»
In its structure Article 1 of the First Protocol to the Convention includes three rules which can
be outlined as follows:
– the first norm, defined in the first sentence of the first paragraph, establishes the principle of
respect for property rights;
– the second norm in the second sentence of this paragraph concerns the possible expropriation
of this property and establishes conditions for such;
– the third norm, set down in the second paragraph, defines the right of the member states to,
among other things, control the use of property in accordance with the common interest.
In its case law, the European Court of Human Rights has drawn attention to the fact that these
three norms are «distinct rules», but has stressed that this should not be understood as meaning that
they are not connected with each other: the second and third concern special cases encroaching upon
the right to peacefully enjoy ones possessions and should thus be interpreted in the light of the general
principle set down in the first norm.4
In confirmation of this, in the Judgment on the Case of Sovtransavto Holding v. Ukraine, the
European Court of Human Rights stressed that these rules were organically linked. «The second and
third rules are concerned with particular instances of interference with the right to peaceful enjoyment
of property and should therefore be construed in the light of the general principle enunciated in the
first rule»5.
An important role in resolving specific issues connected to the application of provision of the
European Convention is played by such case law of the European Court. Given the wide application
of Article 1 of the First Protocol to the Convention and legal interpretation of the European Court on
this issue, it seems important to make a comparative analysis of the concept of property contained in
Ukrainian property legislation, and in the European Convention.
In analyzing case law of the European Court within the context of the European Convention,
«property» is considered to include, as well as movable and immovable objects, the following:
– company shares (see the explanation of the European Court on Cases ¹ 8588/79 and ¹8589/79
Braimlid and Mahlstrohm v. Sweden);
– claims for compensation of losses incurred due to domestic legislation;
– rulings of a body of arbitration in connection with a dispute (the Case of the Greek oil refinement
plant «Stern» v. Greece);
– legitimate grounds for assuming a certain state of affairs (the Case of Pine Valley Developments
Ltd and Others v. Ireland, 23 October 1991);
– economic interests linked with running a business, as well as clientele management (business
reputation, non-material assets, etc) (the Cases of Iatridis v. Greece, 25 March 1999, and of Van Marle
and others v. the Netherlands, 26 June 1986);
– the right to a pension (where contributions were made over a period of time) (the Case of Moller
v. Austria).
As we see, the concept of «property» and «possessions» in the sense of Article 1 to the First
Protocol is fairly broad. It covers the entire spectrum of economic interests which come into play with
property rights, including movable and immovable objects, property, property-linked and non-property
linked interests. In case law the concept of «property» has received reasonably wide interpretation and
application. In reviewing the cases of Hendyside and Marx, the Court explained that different terms
could be applied to the concept of «property» in the usual understanding of the word. However in the
case of Marx, the Court expressed the view that Article 1 to the First Protocol was only applicable in
the case of existing property in the possession of any given individual, and not to the right to acquire
property. The right to inherit property was not a property right until such time as it was appealed. And
the guarantees in Article 1 to the First Protocol are not brought into effect unless there is no possibility
of putting forward ones right to property which is the object of dispute. Only presently existing property
and not the right to obtain property in the future, is protected by law.
In Ukrainian legislation the following definitions are applied: the right of ownership is the right of
an individual to a thing (property) which he or she disposes of in accordance with the law as s/he wishes,
4
5

..

Judgment of the European Court of Human Rights in the Case of Sporrong and Lonnroth v. Sweden, from 23 September 1982
Judgment of the European Court of Human Rights in the Case of Sovtransavto-Holding v. Ukraine from 22 July 2002
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regardless of the wishes of others (Article 316 of the Civil Code of Ukraine). Thus property can include
not only objects of the physical world in relation to which civic rights and duties may arise (Article 179
of the Civil Code), but also personal possessions which may be a single item, a group of such items, as
well as property rights and obligations (Article 190 of the Civil Code), A separate category of property
includes businesses as an entire property complex and monetary value. However at the same time, the
understanding of property in Ukrainian legislation remains somewhat narrower which has an impact
on the effectiveness of defending the right of ownership in Ukraine.
It should be noted that the European Court has its own independent definition of the term
«possessions», and this definition may differ from definitions and assessments applied in domestic
(national) law. This method of applying an «autonomous» meaning is widely used in the European
Court. For example, in the Case of Beyer v. Italy from 5 January 2000 the court pointed out «that the
concept of «possessions» in the first part of Article 1 has an autonomous meaning which is not limited
to ownership of physical goods. It is independent from the formal classification in domestic law: some
other rights and interests constituting assets can also be regarded as «property rights», and thus as «possessions» for the purposes of this provision».
The definitive criteria for assessing possessions are their economic value, that is, their worth in
terms of money, based on objective factors, as well as the real nature of the property – the property
must already be owned since the European Convention does not defend rights in the future.
It should also be noted that the European Convention provides equal protection for the property
rights of individuals and of legal entities which is not often the case in Ukrainian legislation. In fact there
is effectively a kind of competition between these norms in applying the Civil Code (the property rights
of individuals) and the Economic Code (the property rights in the main of legal entities). Different
norms for material law find further differences in procedural guarantees of court defence of the right of
ownership, with these being different in economic courts and courts of general jurisdiction.
Another important aspect of the application of legislation in defending property rights are the
boundaries of accessible (reasonable) intervention of the state in the affairs of owners. If one turns to
Ukrainian legislation, the right of ownership is defined through the classical formula: an owner may
possess, use and dispose of the possessions within the boundaries set down in law. Since the law is a
product in the first instance of state activity, one may interpret this principle as meaning the possibility of using ones possessions at ones own discretion within the boundaries established by the state, or
within the boundaries established by the state and set down in law.
Similarly the demand that any expropriation or deprivation of property must be carried out in
the «public interest» is directly outlined in the second norm of Article 1 of the First Protocol to the
Convention. The third norm of this Article also mentions the «general» interest. Thus, any form of
interference with the right of ownership regardless of which norm is in question must meet the demand
of having as its legitimate goal the public interest.
Furthermore, in accordance with European Court case law, for interference with the right of ownership to be deemed permissible it must not only serve a legitimate aim and be for the public interest,
but there must be reasonable proportionality between the instruments used and the aim of any measure
which deprives individuals of their possessions. Reasonable balance must be maintained between the
general interests of society and the demand to observe the fundamental rights of the individual (see
the Judgment in the Case of AGOSI v. the United Kingdom from 24 October 1986). In other words, the
measures taken to limit the right of ownership need to be proportionate to the aim of their application.

PROBLEMS IN DEFENDING THE RIGHT TO PEACEFUL ENJOYMENT
OF ONES POSSESSIONS
As the case law of the European Court of Human Rights shows, the property rights of individuals or
legal entities are most often interfered with by state bodies, in particular, state executive bodies, sometimes legislative or judicial bodies, by means of passing legislative acts or through issuing illegal court
rulings. One should remember that Article 1 of the First Protocol prohibits any unwarranted intervention
by state bodies.
Intervention must be lawful, that is undertaken on a legal basis. In this the Convention understands
«the law» to be a normative act which must be accessible and foreseeable. The law must also satisfy all
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the demands placed on a normative act. «Accessibility of a law» refers to the presence of access and
awareness of the law within society and among particular individuals. «Foreseeable» concerns whether it
is possible to foresee certain actions or consequences which could result from the application of the law.
In reviewing the issue of protection for the right of individuals to peaceful possession of their
property, one must mention the position of the European Court according to which «the deprivation
of property according to the second rule can only be justified if it is proven, amongst other things, to
be in the «public interest» and «under the conditions set out in the law». Furthermore, any interference with the possession of property must fulfil the requirement of proportionality. As the Court has
stated on many occasions, a just balance must be struck between the interests of society and the need
to protect the fundamental rights of the individual.
The largest number of judgments handed down by the European Court of Human Rights have concerned the non-execution or lengthy delay in implementing rulings of national courts connected with
defence of property. One can cite as being in this category the judgments on the merits in the cases of
Piven v. Ukraine, Zhovner v. Ukraine, Voitenko v. Ukraine, Shmalko v. Ukraine, Naumenko v. Ukraine,
Dubenko v. Ukraine, Mykhaylenky and others v. Ukraine, Derkach and Palek v. Ukraine, Sharenok v.
Ukraine, Katsyuk v. Ukraine and others. Moreover the number of such cases has been rising by the year.
For example, in December 2005 the European Court of Human Rights bound Ukraine to pay 16
Ukrainian citizens 27,716 thousand Euros in compensation for the non-enforcement of rulings of national courts in their cases. These judgments were passed on 14 different cases based on claims lodged
by Ukrainian nationals. They had taken their complaints to the European Court of Human Rights
against the non-implementation of rulings of Ukrainian courts awarding them pecuniary compensation. The state had not made the payments owed due to the lack of state revenue funds. The European
Court found that there had been a violation of the claimants’ rights and ordered Ukraine to pay each
claimant amounts between 1 and 2,720 thousand Euro.
Overall, in 2005 120 judgments were passed against Ukraine, with the absolute majority of these
concerning the right to peacefully enjoy ones possessions.6
This should not be any surprise if one considers the fact that over the last year the Ukrainian
Bailiffs’ Service only secured the implementation of 50% of all court rulings, whereas in other European
countries this figure reaches 80% The need for change in this was spoken of on many occasions by exMinister of Justice, Roman Zvarych, who stated: «If one were to assess the work of our bailiff service
on the 1 – 5 scale, I would be loath to give it even a 27»
The problem of the Ukrainian bailiffs’ service at local level is often explained by specialists as being due to its effective subordination to the local authorities, and to the unprotected legal status of its
employees. It is clear that, despite certain steps in the direction of reform, the bailiffs’ service does not
serve to protect citizens’ property rights.
The foundation for reforming the bailiffs’ service was laid last year with the Decree of the President
of Ukraine from 20 April 2005 ¹ 701/2005 «Issues for the Ministry of Justice of Ukraine» and with
the Resolution of the Cabinet of Ministers of Ukraine from 23 April 2005 ¹ 320 «On the creation of
a government body for state administration within the Ministry of Justice of Ukraine»
The Presidential Decree instructed the Cabinet of Ministers to put forward suggestions for introducing amendments to the relevant acts of legislation on creating, within the Ministry of Justice
of Ukraine, a state body on issues of the state bailiffs’ service, having allowed for the creation of the
appropriate territorial bodies to carry out the duties vested in it. The Resolution of the Cabinet of
Ministers established within the Ministry of Justice and on the basis of bodies of the state bailiffs’ service a Department for the State Bailiffs’ Service as a governmental body of state administration.
Two laws aimed at implementing these documents were tabled and passed by the Verkhovna Rada,
these being the Law of Ukraine «On introducing amendments to the Laws of Ukraine «On the State
Bailiffs’ Service» which came into effect on 22 July 2005, and the Law of Ukraine, valid from15 July
2005 «On enforcement proceedings».
The Law defines the legal status of the Department of the State Bailiffs’ Service and the procedure
for appointing and dismissing its head and other employees. The Department of the State Bailiffs’
Service is defined as a governmental body of state administration which functions within the Ministry
of Justice of Ukraine, and is responsible for implementing a single state policy as regards enforcement
6

«Ukraine loses in the European Court», the newspaper «Dzerkalo tyzhnya» [«The Weekly Mirror»] ¹ 49 (577), Saturday, 17-23
December 2005. Available in Ukrainian and Russian at: http://www.zn.kiev.ua/ie/show/577/52106/
7
This is the normal scale in educational institutions, and 2 is the standard «failed» mark (translator’s note)
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of rulings. The Law also outlines the appointment and dismissal procedure for management and employees of bodies of the State Bailiff Service.
The amendments to the system of bodies of the State Bailiffs’ Service thus introduced a strict
hierarchy for lines of management excluding the possibility of double subordination of regional and
territorial bodies of the State Bailiffs’ Service to both the Department of the State Bailiffs’ Service and
to territorially-based departments of justice.
A system of non-state institutions for executing court rulings was not however permitted despite
the fact that more careful consideration of this issue was long overdue given the helplessness of the
state service.
It should be noted that the lack of implementation of court rulings protecting the right of ownership
is not solely linked to problems with the State Bailiffs’ Service, but is often attributable to Ukrainian
legislation.
One can cite as example the problem of prohibiting the sale of state property in accordance with
the Law of Ukraine «On introducing a moratorium on enforced sales of property». The issue would
seem to be simple. A system of «privatization» was widely practised in Ukraine, according to which to
pay off the debts of a state enterprise, which had often been run up deliberately, the property of these
enterprises was bought up for a mere pittance. Since parliament was unable to regulate such relations in
a normal fashion, it simply imposed a ban on any measures involving the expropriation of state enterprises in order to pay off the debts of the particular enterprise. However the state is the owner of these
enterprises, and having introduced such a law, it effectively deprived those individuals and legal entities
who were owed money by the given enterprise their property rights. Furthermore, those owed money
did not even have anything to look forward to since there was no promise even that the money owed
would be repaid. Under such conditions, the European Court of Human Rights did in fact take the
side of the individuals who were owed payments, the latter in the understanding of the First Protocol
being included under the right of ownership.
The Ministry of Justice has already attempted on several occasions to change this law, however
State Deputies rejected the attempts, justifying it as in the state interest to defend property which has
not yet been plundered. Meanwhile the property rights of others have continued to be violated.
On the basis of this Law at present more than 20 thousand court rulings on repayment of debts
in the form of salaries not received, amounting to approximately 50 million UH are not being implemented. In all, as a result of this Law, the execution has been stopped of 250,302 bailiff orders to
the sum of 10 billion UH which is half of the overall amount in unpaid debts. The European Court
of Human Rights is inundated with suits lodged over non-implementation of court rulings as a result
of this law since it is an obvious violation of Protocol No 1 to the European Convention on Human
Rights and Fundamental Freedoms, and could also be deemed a violation of Article 13 of the European
Convention which guarantees the provision of an effective remedy for defending rights and freedoms
which have been violated.
This was one of the reasons why in the given Law amendments were introduced which cancelled
the force of the moratorium for court rulings involving unpaid salaries. These amendments were introduced on 21 October 2004 by the Law of Ukraine «On introducing amendments to some legislative
acts of Ukraine on ensuring timely payment of salaries». It should be noted that appeals to the court
for compensation against the property of state enterprises and business associations where less than
25 percent of the statutory funds come from state enterprises are dealt with on the basis of general
principles in accordance with the requirements of the Law of Ukraine «On court implementation proceedings», that is, by means of seizing and selling the property of the debtor. However the problem of
protecting the property rights of other individuals or physical entities who are owed something other
than unpaid salaries by enterprises remains a burning one since the moratorium on the sale of such
enterprises is still in effect.
The problem of the property rights of other people remains and all of these individuals can also
lodge appeals with the European Court of Human Rights since the right of ownership cannot be protected in the country on the basis of a ruling of a national court since the latter is not being implemented.
A similar problem is that of the non-payment to teachers of supplements set down in the Law of
Ukraine «On education» (for example, under Article 57 of this law). This can be seen in the following case.
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The case of P. (Chernihiv)
In January 2003 Tetyana Vasylivna Pashchuk (hereafter the Claimant) who whose teaching experience spans more than 30 years and who has all that time worked in Chernihiv secondary specialized school No. 1 with intensive study of foreign languages (a highest category specialist), filed a suit
with the Desnyansky District Court in Chernihiv demanding that the Department of Education of
the Chernihiv City Council pay her supplement based on long service, and also a health allowance
amounting to 4,500 UH (around 900 USD).
On the ruling of the Desnyansky District Court in Chernihiv from 7 April 2003, the Department
of Education of the Chernihiv City Council was ordered to pay the claimant 3,068 UH 84 kopecks
supplement for long service, 758 UH 51 kopecks health allowance, with indexation of 1,037 UH, 70
kopecks, with the total figure coming to 4,865 UH, 14 kopecks.
The Chernihiv Regional Appeal Court on 1 July 2003 refused to overturn the above ruling of the
Desnyansky District Court from 7 April 2003, and rejected the appeal brought by the city department
of education. This meant that the court ruling of 7 April 2003 came into effect and its implementation
became legally binding.
A panel of judges of the Chamber for Civil Cases of the Supreme Court of Ukraine from 3 November 2004 rejected the cassation appeal brought by the Department of Education of the Chernihiv City
Council against the ruling of the Desnyansky District Court in Chernihiv from 7 April 2003, and the
decision of the Appeal Court of the Chernihiv Region from 1 July 2003.
On 17 December 2004 a writ of execution was presented by the Claimant to the office of the State
Bailiffs’ Service of the Desnyansky District Department of Justice in the city of Chernihiv. At first the
document calling for execution of the court ruling was returned on the grounds of lack of funds in the
respondent’s account. After complaints, the enforcement proceedings were again launched.
Meanwhile, due to the huge number of claims from teachers, parliament adopted the Law of
Ukraine «On the restructuring of debt on payments foreseen by Article 57 of the Law of Ukraine
«On education» to teaching, academic and teaching, and other categories of employees of educational
institutions». That is, the debt owed the teacher was recognized as money owed by the state and needed
to be repaid in accordance with the law over a period of five years in equal parts by means of inclusion of payments by the relevant laws of Ukraine on the National Budget of Ukraine, beginning from
2005 in the form of separate purpose-linked subsides from the National Budget of Ukraine for those
public sector categories of employees. However for 2005 these funds in the Chernihiv region were not
allocated.
On the basis of this and on the grounds that there were not enough funds in the respondent’s account, the State Bailiffs’ Service for the third time suspended enforcement proceedings on this case.
Having exhausted all national remedies for defending her rights, the claimant in autumn 2005
lodged a claim with the European Court of Human Rights complaining that her right to the enjoyment of her possessions had been infringed through the non-payment of her compensation within a
reasonable period, and that her right to a fair hearing had been violated through the long-standing
non-enforcement of the court ruling. It was also pointed out that the state may not, in an effectively
unilateral manner, change the procedure for enforcement of a court ruling, define the procedure for
repayment of its debts, and that accordingly the given national law violated the right of Tetyana P. to
peacefully enjoy her possessions.
As has already been discussed, Article 1 of the First Protocol to the European Convention gives a
somewhat broader definition of property than that set down in Ukrainian legislation. Shares and corporate rights arising out of the possession of shares are viewed as one of the forms of property which
are subject to projection by the mechanisms of the European Convention.
Analyzing Ukrainian corporate legislation, one can point to several problems at the present time
which may be considered the result of shortcomings in regulating property rights. This involves first
and foremost protection for shareholders of closed joint stock companies
Closed joint stock companies have become one of the most burning issues in the development of
current corporate legislation. It is clear that the very existence of a Ukrainian model of such companies
set down in the Law of Ukraine «On business companies», passed in September 1991, saw the beginning of an escalation of the problem, which was then manifested in the Civil and Economic Codes of
Ukraine passed. Suffice it to say that the Civil Code of Ukraine, adopted on 16 January 2003, contains
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no mention whatsoever of closed joint stock companies, while the Economic Code of Ukraine adopted
at the same time envisages the existence of both open and closed joint stock companies.
The acuteness of the problem is determined by the lack of resolution of the issue concerning
the procedure for expropriation of the shares of a closed joint stock company. Neither in the Law of
Ukraine «On business companies», passed in 1991, nor in the Economic Code of Ukraine is there
clear procedure for expropriation of the shares of a closed joint stock company. Nor are the conditions
set down for compensation of their value to the owners of shares which may be bought by the joint
stock company from a shareholder in a closed joint stock company without providing them with the
right to sell them at their own discretion (to any third party). In this way the entire burden is placed
on corporate regulation (that is, on the establishment of the appropriate provisions in the company
charters). However, as an analysis of the majority of charters of closed joint stock companies shows,
such provisions are not, as a rule, set down.
Nor is the issue of right of inheritance resolved when an individual dies who owned shares of a
closed joint stock company. There is also no regulation of the question as to whether shares in closed
joint stock companies may be used as security. Flagrant examples of violations of shareholders’ rights
can be seen in cases where shareholders have had their shares confiscated, amongst other things, for
infringements of work discipline, for removal from ones job without good reason, etc.
Turning to the problem of the functioning of open joint stock companies, one notes that here
too a considerable number of violations of shareholders’ rights occur. One has in mind first of all the
«dilution» of packages of shares. At present there are no norms which can provide reliable protection
for a minor shareholder. As an example of a violation of corporate rights in the context of Article 1
of the First Protocol to the European Convention, one can cite the Case of Sovtransavto Holding v.
Ukraine.
It should be noted that the right to peaceful possession of property depends on the protection of
this right by norms of civil, administrative and criminal legislation.
Throughout 2005 there were significant problems in Ukraine both with the interpretation and
application of the relevant legislation. One example would be the Law of Ukraine «On introducing
amendments to the Code of Administrative Offences of Ukraine», ¹ 2635-IV which sets down that
the theft of others’ property is deemed a minor offence if the value of the property at the moment
when the offence was committed did not exceed three times the minimum monthly wage before tax.
In accordance with these amendments, we thus see that administrative liability for a minor theft begins
if the culprit encroaches upon any form of possessions, including private property.
Surprise, however, was aroused by the explanation of the Supreme Court of Ukraine which expressed the view that the given amendments had made it impossible to establish criminal responsibility
for particular offences which were previously considered crimes. The Court came to the conclusion
that the Law had partially decriminalized certain crimes which are foreseen by the Criminal Code of
Ukraine in Articles 185, 188, 190, 191 and 193. Furthermore, theft repeated or by an organized group,
combined with breaking into a home or other premises are now classified as minor offences if the value
of what is stolen at the moment of theft was not higher than 393 UH8.
This means that effectively the state is renouncing any responsibility for defending citizens from
the theft of property worth up to 393 UH since it has removed the most effective protection – criminal
liability. Together with this, problems arise in gaining a correct estimate of the value of the property,
and accordingly, whether or not to apply criminal liability which is effectively left in many cases to the
full discretion of the law enforcement officers.

PROBLEMS OF DEPRIVATION OF THE RIGHT
TO PEACEFULLY ENJOY ONES POSSESSIONS
In Ukrainian legislation, numerous possibilities have been set down for revoking a person’s right to
their property. For example, Article 55 of the Law of Ukraine «On property» allows for the following
instances where property may be expropriated:
1) the expropriation of a person’s property is permitted where there has been a claim on the property against commitments which it’s owner has not met in cases and according to rules and procedure
foreseen by the Law of Ukraine «On property», the Civil and the Civil Procedure Codes of Ukraine;
8

In the context of the Law of Ukraine «On income tax» three minimum wages before tax came to 393 UH
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2) the expropriation (requisition) of a person’s property in the public interest in exceptional circumstances (a natural disaster, accidents, human epidemics, epidemics among animals), and according
to conditions established by Ukrainian legislative acts with the payment to the owner of compensation
for all losses in full;
3) paid expropriation of a person’s property pursuant to a ruling from a court or other competent
body in cases foreseen by legislative acts of Ukraine with the payment to the owner of the value of the
property to the amount stipulated by legislation;
4) the expropriation without compensation (confiscation) of property in accordance with the ruling or sentence of a court or other competent body as penalty for committing an office.
The new Civil Code of Ukraine has to some extent established some order with regard to the issue
of forced expropriation of a person’s possessions. Article 321, for example, allows for an individual to
be deprived of property rights or limited in enjoying them only in cases and according to the rules and
procedure established by the law. Compulsory removal of private property shall be applied only as an
exception for the common good on the basis of and according to the rules and procedure established
by the law, and on condition of prior and full compensation of its value.
Article 346 of the Civil Code provides a detailed list of the grounds for suspending property rights.
They include grounds for suspension regardless of the wishes of the owners themselves. Such grounds
are, for example:
à) suspension of the right of ownership to property which by law may not belong to the person;
b) compulsory purchase of historic or cultural monuments;
c) compulsory purchase of a plot of land on land needed for the common good;
d) compulsory purchase of real estate located on land needed for the common good;
e) a claim on the property to be used as compensation for unfulfilled commitments;
f) requisition;
ç) confiscation;
From the point of view of guaranteeing the right of ownership, a particularly problematical area
is that of public property. In Ukraine there remains no legislative act which establishes the legal principles (the grounds, conditions, rules and procedure, and legal consequences) of the nationalization of
property. It should be remembered that the possibility of nationalization of property, arising from the
principles of international public law, is recognized as one of the elements of state sovereignty, and is
therefore not rejected as possible grounds for suspending the right of ownership of individuals or legal
entities.
It is, however, another matter that, in accordance with the general principle, nationalization shall
be carried out in the interest of social (public) order and on a commercial basis. The lack of legislation
in Ukraine on nationalization is, in our view, a negative feature since the state itself is not restricted by
normative regulations regarding the actual procedure for taking decisions on nationalization, and the
rules and procedure for undertaking this, and most importantly, is the rights and relevant guarantees
for owners whose property is subject to nationalization are not stipulated. Such a situation can only be
described as a lack of any legal clarity and definition.
Another important issue in today’s Ukraine given the process of privatization of state property
which took place in Ukraine is the problem of re-privatization. The procedure for privatization of
state enterprises was set down in a package of privatization laws and other normative legal acts and
carried out under the control of and with the direct participation of state privatization bodies. It is
thus assumed that specifically these bodies take responsibility for adhering to legislation in the course
of privatizing the property of state enterprises (in taking decisions, valuing the property, carrying out
tenders or auctions, selling packets of shares, concluding sale and purchase contracts, etc).
At the same time, there were not just isolated cases in court practice in 2005 when either on application from prosecutor’s offices, or sometimes from the actual state privatization bodies themselves,
acts privatizing state enterprises were declared invalid, that is, effectively a process of «re-privatization»
(entire or partial) was carried out.
Here it is useful to consider the re-privatization of the Kryvorizhstal Steel Mills, the Nikopolsky
Feroalloy plant and a number of other state enterprises previously privatized with violations of the
above-mentioned rules. On the subject of Kryvorizhstal, for example, the Economic Court in Kyiv9,
and later the Economic Appeal Court in Kyiv and the Supreme Court of Ukraine, ruled that the priva9

Ruling of the Economic Court in Kyiv from 22.04.2005, published (in Ukrainian) in Yurydychna gazeta, 2005, 05. No. 9
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tization of the metallurgic company had been illegal since significant violations of Ukrainian legislation on privatization had taken place. The violations included in particular the fact that the terms of
notification of a tender had not been kept, as well as infringements in establishing additional conditions
for the tender, the procedure for accepting bids for the tender, the manner in which the share package
was formed, as well as in the expert studies and the way of determining the winning bid. The court
based its decision on the requirements of Ukrainian legislation, however one should at the same time
note that in reaching this decision, it encountered the problem of inadequate legal regulation covering
re-privatization in Ukraine, and was confronted by a number of legal norms which contradicted one
another, creating a huge obstacle towards ensuring the state’s protection of the rights of individuals to
peacefully enjoy their property.
In general, the revoking of any acts involving privatization result in the need to apply bilateral
compensation, that is returning both parties to the original position they were in as regards property.
This to a significant degree violates the rights of individuals who took part in the privatization process,
especially in such cases where the privatization was carried out with special forms of payment (privatization property certificates, compensation certificates). One could hardly agree that in the process
of compensation which was applied in such cases, in particular, in the case of the re-privatization of
Kryvoryzhstal, that the possibility of receiving fair compensation was ensured. At the same time, one
should note that it is the regime which carries the direct responsibility for the legal consequences since
its representatives either directly or indirectly enabled the violation of legislation in carrying out the
process of privatization, and the problem remains unresolved at the legislative level to the present day.
As a result of this, the owners of this enterprise can lodge a claim with the European Court of
Human Rights with regard to observance of their right of ownership due to:
– the lack of clarity in the law which regulates such situations;
– the lack of a situation of legal certainty in privatization since at any moment a body of power
may take the privatized property back;
– the question of the amount of compensation for the re-privatized property which does not include compensation for changes made by that owner and the latter’s expenses;
– the possibility of discrimination since no action was taken against the owners of property in
similar cases although there had been violations there as well.
The argument in this case will be the fact that the public officials who carried out the privatization
in the name of the state have not been punished; it is logical to assume that when violations are evident
during privatization, that the officials responsible for it would be punished. .
Otherwise the fact of the illegality of the privatization is openly questionable on account of the
contradictory nature of certain norms of national legislation.
A claim on property against its owner’s debts is, as a rule, imposed on the ruling of a court or
other empowered body in cases where the owner has refused or is unable to meet his or her obligations.
These can be claims on the property of a debtor which was provided to the creditor as security, a claim
on property which constitutes tax security, the enforcement by agencies of the State Bailiffs’ Service of
court rulings allowing for items to be confiscated or a sum of money to be extracted from the debtor
to pay the creditor, or for the settlement of creditors’ demands using the property of the debtor when
carrying out bankruptcy proceedings.
In accordance with Article 18 of the Law of Ukraine «On the legal regime for a state of emergency», in the case of the imposition of such a state of emergency where particularly grave situations
of a manmade nature or due to an act of nature have arisen which jeopardize the life and health of a
significant part of the population, the competent bodies may carry out a number of measures including
those connected with the limitation of property rights and the requisition of property. In particular, the
mobilization and use may be demanded of resources of businesses, institutions and organizations, regardless of their form of ownership, in order to avert danger or liquidate emergencies, with compensation mandatory for the losses incurred. A glaring example of the shortcomings in the legal regulation of
requisition of property is provided by the cases where poultry was killed in connection with the spread
of bird flu and the imposition of a state of emergency in the Autonomous Republic of the Crimea.
Confiscation of property is a punishment imposed for committing a crime and is applied exclusively in cases specially stipulated by the Criminal Code of Ukraine on the basis of a court verdict.
Article 59 of the Criminal Code sets down that confiscation of property shall be the mandatory and
uncompensated seizure by the state of all or a part of the property of a convicted person. Confiscation
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of property is imposed for serious and particularly serious mercenary crimes and may only be applied
in cases specifically allowed for in the Special part of the Code. It should be noted that Ukrainian
legislation defines a list of items of property which are not liable to confiscation, or to claims for compensation against the owner’s unfulfilled commitments.
The suspension of the right of ownership to property which by law may not belong to the given
individual takes place in cases where an individual, for reasons not prohibited by law, obtained the right
to own property which, in accordance with a law passed later, could not belong to this individual and
involves the duty to take away the property within a time period established by law (Article 348 of the
Civil Code of Ukraine). In the event that this duty is not carried out within the appropriate period,
the property on the basis of a court ruling and at the application of the relevant state executive body
is subject to compulsory sale. If the property has not been sold, it is, with the sanction of the court,
transferred into the possession of the state. In the latter case the former owner of the property is paid
the amount assigned in the decision of the court. This rule also applies in cases where the law stipulates that a special permit is required in order to purchase certain property, and the person who owns
the property has been refused such a permit. The purchase of a piece of land for the common good is
regulated by Article 350 of the Civil Code of Ukraine. Such purchases are sanctioned through decisions
passed by competent bodies of state power or bodies of local self-government. The purchase is carried
out with the consent of the owner or on the basis of a court ruling and in accordance with rules and
procedure established by law. The purchase price for the land includes the value of the land itself, any
immovable property on it and any profit that may be lost. The right of ownership to immovable property located on the land subject to compulsory sale may be suspended on a ruling of the court by means
of compensating its value and with the mandatory prior compensation of losses in full (Article 351 of
the Civil Code). The grounds for such a court ruling would be the impossibility of using the land purchased for the common good without suspending the right of ownership to property on it.
With regard to the latter situation, the problem for Ukrainian citizens should be noted of having
their right of property observed in connection with the implementation of a program of comprehensive
reconstruction of micro-districts with dilapidated housing. The Draft Law ¹7483 (tabled by Yulia
Tymoshenko and the Cabinet of Ministers of Ukraine10) which had been prepared for its second reading in the Verkhovna Rada failed on many points to ensure apartment owners’ right to possess, use
and dispose of their property in the understanding of Article 1 of the First Protocol to the European
Convention. The Ukrainian Helsinki Human Rights Union prepared expert comments and recommendations with regard to this Draft Law11 and sent them to the relevant Committee of the Verkhovna
Rada on issues of housing, communal services, transport and communications and to the Ministry of
Justice of Ukraine. Criticism of this Draft Law also came from organizations opposing the illegal building of towns, as well as from other civic activists, and as a result the Draft, when tabled for its second
reading failed to gain the support of Verkhovna Rada Deputies.
Article 352 of the Civil Code of Ukraine covers issues related to the compulsory purchase of
historic and cultural monuments. If, as a result of the actions or lack of action of their owners, such
monuments or places of significance face damage or destruction, the state body on preserving places of
historic and cultural heritage shall issue the appropriate warning to the owners. If, despite this, measures are not taken by the owners, the property may be compulsorily acquired by the state. In cases
where there is an urgent need to safeguard the preservation of the historic or cultural monument, an
application to the court on its acquisition may be presented without prior notice. The redemption price
shall be determined with the consent of all parties, and in the case of dispute, by the court. Historic
and cultural monuments thus acquired become the property of the state. .
Measures involving requisition and confiscation are outlined in Articles 353 and 354 of the Civil
Code of Ukraine. On the whole they do not change the regulation of conditions and consequences set
down in previous legislation.
The above analysis of legislative acts regulating the conditions, rules and procedure for removing
possessions from their private owner shows that the usual grounds for such measures are the securing
of public or state needs. Clearly the use of such value categories as «public or state needs» gives rise to
difficulties and in practice may accordingly create conflict.
10

Draft Law of Ukraine No. 7483 from 16.05.05 «On the comprehensive reconstruction of quarters (micro-regions) of dilapidated housing» http://www.rada.gov.ua:8080/pls/zweb_n/webproc4_2?id=&pf3516=7483&skl=5.
11
The UHHRU’s analysis of the Draft Law can be found (in Ukrainian) on the organization’s website: : http://www.helsinki.
org.ua/index.php?id=1130933031
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One may also regard as cases of effective expropriation the use of mechanisms for arresting assets
and the use of a tax payer’s property as tax security, envisaged by the Law of Ukraine «On the rules
and procedure for clearing taxpayers’ debt to budget and state purpose-linked funds». In the understanding of this Law, the tax commitments which are viewed as being the obligation of tax payers to
pay the budget or state purpose-linked funds the appropriate amount in accordance with the rules and
procedure and time limits stipulated by Ukrainian tax legislation create a tax debt if not paid. The payment of this debt may be secured through the imposition of tax security on the assets, or by arresting
the debtor’s assets.
On the basis of the tax security a debt collection body has the first right in the case of non-payment of the tax debt to receive the money owed from the value of the property used as security before
other creditors. The power of the owner as regards any property used as tax security is limited by the
imposition on the owner of the duty to agree a number of operations with regard to this property with
the tax body. No property which is stipulated as tax security may be used as security by other creditors or used to satisfy either present or future demands by any third party. Thus, the establishment of
tax security, while not resulting at the first stage in the expropriation of the property, does however
effectively substantially limit the real possibilities of the owner to freely use and dispose of his or her
possessions.
In the event that measures taken to retrieve the tax debt have not been successful, the tax body
carries out measures against the taxpayer and in the interests of the state aimed at using additional
means to pay back the amount of the tax debt. These involve in the first instance retrieving money
which the taxpayer may possess, however if this is insufficient, then through the compulsory sale of
the taxpayer’s other assets.
Although such assets may be forcibly levied as payment for tax owed only with the sanction of the
court, the very fact of the stipulation of tax security and imposition of administrative arrest on funds
which can be exercised by state tax bodies using their authority should be regarded as a significant
limitation by the state of the powers (and therefore, the right) of owners, which substantially decreases
their level of control over their property.
The Decision of the Constitutional Court on the Case concerning tax security12 is important to
consider, in particular, Point 4.2. The Decision states that the provision in paragraph 2 of the second
part of Point 8.2 of Article 8 of the Law of Ukraine «On the rules and procedure for retrieval of taxpayers’ debts to budget and state purpose-linked funds» envisages that the grounds for using tax security
would be the non-provision or untimely submission by the taxpayer of his or her tax declaration. In this
way, the legislators have effectively equated such failure to provide a tax declaration on time, or at all,
with non-payment of a tax bill. Yet such behaviour does not prove the existence of any tax liability,
let alone of tax debt. By establishing such grounds for the imposition of tax security, the legislators
did not take into consideration either the lack of any tax liability or the consequences which could be
faced by a tax payer for not providing a tax declaration or providing it late. In so doing, they unlawfully restricted the rights of such taxpayers to have control over their property. These arguments gave
the Constitutional Court grounds to declare the given provision unconstitutional.
In addition, Point 4.3 of the Court’s Decision concerned sub-point 8.2.2 of Point 8.2 of Article 8
of the Law in question. This envisages that tax security will cover any types of assets of the taxpayers
which they were in possession of at the moment when the need to extract such security arose (full
economic assets), as well as any other assets that the taxpayer may become owner of in the future
until such time as the tax liability or tax debt has been settled. It follows from this provision, and the
experience of its application confirms, that the right to extract tax security covers virtually all forms
of assets owned by the taxpayer. Nor is the correct correlation between the amount of the tax liability
or tax debt with the size of the assets of the taxpayer treated as security taken into consideration, this
hardly promoting a just resolution of issues involving the application of tax security between the relevant parties to the tax issue.
The Constitutional Court considered that the amount of the tax security, based on general principles of law, needed to correspond to the amount of the tax liability, this securing observance of the
constitutional requirement for justice and proportionality. Proportionality, as an element of the prin12
Decision of the Constitutional Court in response to a constitutional submission from 48 Ukrainian State Deputies regarding
the observance of the Constitution of Ukraine (the constitutionality) of the provisions of Point 1.7 of Article 1 and Article 8 of
the Law of Ukraine «On the rules and procedure for retrieval of taxpayers’ debts to budget and state purpose-linked funds» (the
case on tax security)
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ciple of justice, envisages the establishment of public legal limitations on the control of assets owned by
a taxpayer in the event of non-payment or untimely payment of the tax liability, and the differentiation
of such limitation depending on the amount of the non-payment involved. This point was declared in
contravention of the Constitution of Ukraine since it extended the right to apply tax security to any assets of the tax payer and could lead to the person being deprived not only of his or her profits, but also
of other assets, placing his or her continued business activities in jeopardy or even stopping them.
One well-known example of illegitimate limitations on the right of ownership imposed by tax bodies was the case involving the publishing house «Taki spravy» which is presently being reviewed by the
International Centre for Settlement of Investment Disputes. The case revolved around the unwarranted
deprivation and damage to the property of the given business by employees of the tax inspectorate and
law enforcement bodies, the blocking of the business’ work over a lengthy period of time and other
obstacles placed on their functioning. These actions were supposedly aimed at investigating a crime,
although the criminal case was later closed due to the lack of evidence of a crime. In the meantime
losses in the millions were incurred by the owners of the publishing company. The conflict arose when
the company published a work written by authors in opposition to the regime then in power, yet the
new regime is showing no intention of restoring the right of ownership of the Lithuanian investors.
The state therefore, In our opinion, has not safeguarded the property rights of a foreign investor, the
Lithuanian closed stock company «Tokios Tokelos», and this could, accordingly, result in a substantial
compensation bill, given that the figure in the suit at the present time amounts to 75 560 541 US dollars. The government furthermore is not actually proposing any amicable settlement of this dispute
European Court case law is based on the principle that the establishment by the state of particular
prohibitions on exercising property rights, as well as the use of state means for ensuring the payment of
taxes should be seen as interference by the state in the peaceful possession of property which is defined
as one of the fundamental human rights. Such instances need to be analyzed to decide whether their
application was justified, that is, lawful, expedient and proportionate. As the above analysis shows, in
this sphere Ukrainian tax bodies very often infringe both legislative norms, and general principles of
law as a whole.

RECOMMENDATIONS
1. In order to ensure the effective defence of various forms of property rights, the range of objects
which are protected by the right of ownership needs to be extended.
2. The functioning of the Ukrainian State Bailiffs’ Service needs to be made more efficient to ensure
the proper enforcement of court rulings. A System of private bailiffs should be introduced in Ukraine.
3. Discriminatory norms differentiating between the right of ownership of individuals and of legal entities need to be removed, in particular, through the gradual abolition of the Economic Code
or by bringing its norms into line with those of the Civil Code of Ukraine, as well as by introducing
amendments to the Law of Ukraine «On the introduction of a moratorium on the compulsory sale of
property», and by imposing a ban on retrospective amendments to norms on taxation, etc.
4. To provide safeguards of the right of ownership, legal shortcomings in regulation of nationalization and privatization of property need to be rectified.
5. Inadequacies in corporate legislation must also be addressed, including by means of passing the
Law of Ukraine «On joint stock companies».
Tax legislation must be changed or substantially improved with the aim of ensuring equity and
defence of all forms of ownership rights.
Effective defence of the right to all forms of ownership must be secured, in particular, via norms
of civil, administrative and criminal legislation.
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XII. ECONOMIC AND SOCIAL RIGHTS1
The main tools of international legal defence of economic and social rights are the International
Covenant on Economic, Social and Cultural Rights and the European Social Charter which are both intended to give substance to the provisions declared in the Universal Declaration of Human Rights. (1948).
The economic and social rights outlined in the Universal Declaration of Human Rights were later
to be elaborated in the International Covenant on Economic, Social and Cultural Rights which specifies and provides detail about the right to work (Article 6), the right to just and favourable conditions of
work (Article 7), the right to form and join trade unions (Article 8), the right to social security, including social insurance (Article 9), the right of families, mothers, children and young people to the widest
possible protection and assistance (Article 10), the right to an adequate standard of living (Article 11),
the right to the enjoyment of the highest attainable standard of physical and mental health (Article 12),
the right to education (Article 13 and 14), the right to take part in cultural life (Article 15), as well as
about the equal rights of men and women (Article 3).
The Provisions of the Universal Declaration of Human Right with regard to social rights are also
developed in the European Social Charter2, which highlights:
– the right to work (the undertaking to provide social and economic policy aimed at achieving
full employment; to protect effectively the right of the worker to earn his living in an occupation freely
entered upon; to create just conditions of work, especially with regard to the length of the working day
and the amount of remuneration; to fight sexual harassment and offensive actions against individual
workers; to prohibit forced labour; to ensure freedom in forming trade unions and other associations
aimed at protecting the economic and social interests of workers, and the freedom of all to join such
associations; to encourage joint consultations, collective negotiations, mechanism for conciliation and
voluntary arbitration, the right to strike);
– the right to housing (the undertaking to build housing in accordance with the needs of families;
to reduce the numbers of homeless people; to ensure access for all to housing; make the price of housing accessible to those without adequate resources.; to observe the principle of equal access of foreign
nationals to public accommodation);
– the right to protection of health (the undertaking to ensure accessible and effective care for
everyone; to maintain a policy aimed at preventing disease, first and foremost by protecting the environment, eliminating the risks of work-related illnesses, in order to guarantee safe conditions of work
both in legislation and in practice;
– the right to education (the undertaking to prohibit the employment of young people under the
age of 15; free primary and secondary education; free vocational guidance, vocational training and retraining; access to higher education being solely on the basis of ability);
– the right to social protection (the undertaking: the right to social security, to receive social assistance and use social services, the right of protections of property, to use special measures to protect
the family and the elderly.
Preparation is underway for Ukraine’s ratification of the European Social Charter3, and therefore
the definition and classification of economic and social rights found in the Charter are important for
creating effective mechanisms to protect these rights in Ukraine.
1

Prepared by Maxim Scherbatyuk, UHHRU
The European Social Charter: http://www.coe.int/T/E/Human_Rights/Esc/3_Reporting_procedure/3_Follow-up_to_the_
Conclusions/RSC_report_2005.pdf
3
Point 10 of the Action Plan for fulfilling Ukraine’s duties and commitments arising out of its membership of the Council of Europe,
passed through Presidential Decree ¹39/2006 on 20 January 2006. According to the Plan, the Charter should be submitted to the
President by 1 April 2006. The Action Plan is available online (in Ukrainian) at: http://www.president.gov.ua/documents/3854.html.
2
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1. THE RIGHT TO AN ADEQUATE STANDARD OF LIVING
The Constitution of Ukraine states that everyone has the right to a standard of living sufficient
for himself or herself and his or her family that includes adequate nutrition, clothing and housing
(Article 48). This constitutional provision is fundamental for defining the human right to an adequate
standard of living.
The problem of poverty and the enjoyment of the right to a decent standard of living remain
among the most urgent issues regarding the protection of social rights in Ukraine. This is also noted in
the Address by the President of Ukraine to the Verkhovna Rada in connection with his Message to the
Verkhovna Rada «On Ukraine’s domestic and foreign situation in 2005», where he named one of the
main tasks of the state as being to ensure state standards and social guarantees for a decent standard of
living for each citizen, regardless of where they live. Over the past year there have been certain positive
moves, for example, this can be observed by taking the average wage as a social indicator.
Table 1.
The average wage broken up into regions in 20054
(calculated per employee, in UH)
Regions,
if not indicated
otherwise

Jan.

Feb.

March

April

May

June

July

August

Sept.

Oct.

Nov.

Dec.

Chernihiv

454,65

478,98

532,84

539,72

570,04

637,88

641,93

651,37

643,92

666,93

681,41

741,93

Ternopil

414,87

447,72

478,31

502,87

516,08

614,86

547,74

540,10

588,79

627,22

637,35

749,13

Volyn

450,13

462,26

503,64

525,72

556,56

604,48

620,48

619,73

630,37

666,65

684,44

773,62

Zhytomyr

460,78

486,52

530,82

545,33

569,64

650,41

632,84

610,67

637,29

670,94

683,02

775,81

Vinnytsa

456,40

478,09

525,58

536,75

559,97

613,16

625,85

626,10

652,25

677,91

677,75

786,71

Khmelnytsky

454,21

473,53

507,72

523,51

548,83

598,77

608,30

600,60

613,26

640,91

661,74

791,46

Cherkasy

486,32

507,77

561,57

582,64

614,27

654,53

681,57

674,05

694,94

727,68

732,51

799,63

Kherson

476,36

502,30

541,92

564,17

595,48

649,98

661,32

635,68

670,07

706,86

704,54

799,75

Kirovohrad

488,34

501,38

539,44

565,12

592,91

633,64

663,96

656,46

669,59

694,87

706,28

800,82

Sumy

507,40

533,21

595,33

599,82

632,66

685,20

701,83

718,63

702,33

744,12

744,12

814,04

Chernivtsi

476,82

494,23

540,84

551,69

576,62

627,63

662,08

641,64

670,45

694,66

704,30

823,82

Rivne

561,07

585,71

630,97

629,74

646,02

685,72

700,98

684,30

700,04

753,46

762,55

886,40

Lviv

548,39

601,86

641,76

648,73

675,73

737,97

741,74

743,24

765,68

784,13

787,34

891,37

Transcarpathia

502,16

534,71

594,62

593,64

623,58

683,47

696,72

675,33

724,55

726,38

759,83

899,66

IvanoFrankivsk

555,46

601,63

644,07

652,66

674,55

761,11

751,33

778,64

756,69

775,44

778,14

907,77

AR of the
Crimea

575,97

582,90

647,62

651,58

697,95

739,41

778,20

771,17

791,35

800,83

812,59

922,32

Poltava

606,92

672,34

663,26

691,11

712,29

762,91

801,77

812,90

798,32

814,36

832,06

940,32

Mykolaiv

612,47

636,76

680,59

674,18

719,00

763,70

779,90

740,56

791,90

795,89

825,62

943,85

Kharkiv

596,08

650,06

671,00

691,77

713,98

771,66

787,54

784,98

813,34

840,69

850,52

945,93

4

The figures are given without taking into account those employed by statistically small businesses and individual businesspeople. The statistics also give the official figures for remuneration, whereas a significant part of this pay remains in the shadow
economy.
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Odessa

640,02

647,75

688,24

685,48

739,87

791,65

794,39

773,39

804,79

832,54

845,76

981,77

Luhansk

642,87

670,49

741,59

734,16

778,71

812,86

836,33

844,50

874,81

869,54

891,75

982,60

Ukraine

640,86

666,76

722,01

733,73

764,29

823,10

837,45

831,06

856,02

882,10

896,58

1019,71

Kyiv (region)

651,70

675,10

719,28

743,92

760,95

816,91

850,69

848,92

856,09

912,28

901,11

1019,92

Zaporizhya

721,51

735,01

795,78

793,72

849,83

865,80

895,84

883,05

905,86

932,73

936,36

1027,10

City
of Sevastopol

630,85

689,21

711,04

725,89

762,45

806,79

833,12

796,99

861,11

876,34

882,50

1071,17

Dnipropetrovsk

771,09

736,82

823,75

858,97

879,98

918,91

954,87

943,60

974,76

990,44

998,10

1117,12

Donetsk

784,69

801,01

908,91

889,15

914,90

969,15

986,38

998,85

1026,93 1041,97 1067,62 1157,95

City of Kyiv

1024,76 1099,85 1142,50 1189,19 1224,76 1382,40 1361,43 1324,64 1368,02 1423,77 1450,36 1755,08

Ukraine

640,86

666,76

722,01

733,73

764,29

823,10

837,45

831,06

856,02

882,10

896,58

1019,71

Furthermore, according to figures from the State Committee of Statistics of Ukraine the nominal
income of the population from January – November 2005, in comparison with the same period in
2004, rose by 38.1% Disposable income which could be used to purchase goods or pay for services rose
by 36.4% Disposable income per head of population from January to November 2005 came to. 5,244.3
UH, against 3,816 for the analogous period in 20045.
However, as well as this, the statistical figures also show that the poverty line stood at 263 UH
per person per month. This indicator marks the borderline below which people live in poverty and
need. This means that 13 million Ukrainian citizens (and this is more than 28% of the population)
live below the poverty line, with 55% of these people being classified as extremely poor. The depth
of poverty is 25%, that is, those in poverty have 65 UH less than the official poverty line. The combined income deficit constitutes 826 million UH per month. According to a recent study carried out
by the International Labour Organization together with the UN Development Programme, 46.8% of
the population considered themselves to be «badly off», while a further 36.9% described themselves as
«not well-off».
If one compares the average spending per person of the poorer part of the population, this being
198 UH per month, with spending on average for the country (412 UH), it can be seen that the figure for the poor is twice lower. The poverty level among families with children remains high, at 35%,
against 19% among families without children. The statistics show that this level depends on the area
people live in: the smaller the size of the populated area, the higher the percentage of those who are
poor. The poverty level in rural areas reaches 35%, against 20% on average in large cities.
The situation is also different depending on the region of Ukraine. Among regions with a higher
level of poverty are the Autonomous Republic of the Crimea, the Khmelnytsky, Rivne, Chernihiv and
Volyn regions (over 37% of the population is poor). The situation is not much better in the IvanoFrankivsk, Ternopil, Mykolaiv and Odessa regions. The best figures can be seen at present in Kyiv, as
well as in the Donetsk and Poltava regions.
One should, in addition, note that the increase in wages was in export-oriented areas, for example,
the highest earnings were of people working in industries producing coke and oil products, and metals.
The wages of these workers were 1.7 – 2 times higher than the average figures. At the same time, the
earnings of people working in agriculture, the fishing industry, healthcare and social services remain
considerably lower. The divide in earnings of employees from different sectors is widening, this leading
to the violation of the rights of Ukrainian citizens to an adequate standard of living.
State policy on regulating the minimum wage is another key factor in the fight against poverty.
In Ukrainian legislation the minimum wage is defined as the legally established minimum amount of
payment for simple, unqualified work for a monthly hour-based amount of work. At the same time, in
order to assess whether this minimum wage is adequate, it is important to compare it with the minimum subsistence level, an indicator which defines the level of income needed to provide for the normal
functioning of an individual, healthcare, adequate nourishment, as well as a minimum range of other
5

The social and economic situation in Ukraine in 2005:http://www.ukrstat.gov.ua/
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goods and of services, required to satisfy the basic social and cultural needs of the individual. Table 2
shows the growth of the minimum wage in 2005.
Table 2.
The minimum wage in 2005
The minimum wage

Time period involved

The document establishing the minimum wage

262 UH

01.01.2005 – 31.03.2005

The Law of Ukraine ¹ 2285-IV from 23.12.2004

290 UH

01.04.2005 – 30.06.2005

_»_

310 UH

01.07.2005 – 31.08.2005

_»_

332 UH

01.09.2005 – 31.12.2005

_»_

The size of the minimum subsistence level was fixed by the Law of Ukraine «On approving the
minimum subsistence level for 2005» per person per month at 423 UH, with the minimums for these
basic social and demographic groups in society as follows:
– children under the age of 6 – 376 UH;
– children aged between 6 and 18 – 468 UH;
– able-bodied adults – 453 UH;
– adults who are not able to work – 332 UH.
A simple comparison makes it possible to see that Ukraine is not guaranteeing an adequate living
standard for its citizens, and also that the issue of providing such a safeguard of this constitutional right
remains unresolved.
In the course of fixing a minimum subsistence level for 2005, some legal collisions arose which
made the application of such an index unforeseeable. For example, two different amounts for the
minimum subsistence level were fixed in the Laws of Ukraine «On approving the minimum subsistence
level for 2005» and «On the State Budget for 2005» which came into force at the same time.6. This legal
collision was only rectified at the end of March 20057, following a large number of appeals in connection with applying the minimum subsistence level in Ukraine. There are also continuing shortcomings
in the actual method for calculating the minimum subsistence level which is based on average prices
for consumer items leading to an inaccurate assessment of this indicator.
The deficiencies in state management in Ukraine are vividly demonstrated, in particular, by the
inability to use the certain level of economic growth seen in the country, beginning in the year 2000, to
achieve sustained reductions in poverty or to significantly improve social policy. Over the last 10 years
social policy has largely taken a back seat to macroeconomic stabilization and the development of the
private sector. As outlined in the analysis of social and economic policy «A New Wave of Reform», undertaken by the Blue Ribbon Commission for Ukraine in 2005, the three most pronounced symptoms
of the social malaise which lingers on despite economic growth are demographic:
– the fertility rate in Ukraine is exceedingly low (1.2 children per woman, one of the lowest rates
in the world);
– a low life expectancy rate (62 for men, which is one of the lowest in the region);
– mass exodus of people in search of work.
As a result of all these factors the country’s population is shrinking. From 1997 to 2005 it fell from
50.2 to 47.2 million.8. Over the same period, the average age of the population rose from 36.5 to 39.
One must also note the problems which have arisen with providing Ukrainian citizens with housing. The state is not only failing to create conditions in which those members of society in need of
social protection are provided with housing free or at a manageable price, but there have also been
attempts to violate the constitutional right to housing.
A vivid example of the latter was the attempt to adopt a new Housing Code of Ukraine (Draft
Law ¹ 3584 from 8 August 20059). It should be noted that the main aim of the draft law was clear,
6

In the Law of Ukraine «On the State Budget for 2005» the minimum subsistence level is set at 382 UH.
The Law of Ukraine «On introducing amendments to the Law of Ukraine «On the State Budget for 2005» and some other
legislative acts of Ukraine»: http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=2505%2D15&p=1144071559836339
8
The Demographic situation (March 2005): http://www.mlsp.gov.ua/control/uk/publish/article?art_id=40833&cat_id=34948
9
Draft Law of the Housing Code of Ukraine ¹ 3584 from 8 August 2005 available (in Ukrainian) online:. http://www.rada.gov.
ua:8080/pls/radac_gs09/z_pd_list_n?zn=3584
7
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this being to evict people from their accommodation without providing any other, not only through
the courts, but according to rules and procedure set down in that Code (Article 91 of the Draft Law),
this contravening Article 47 of the Constitution of Ukraine. This code also narrowed the scope and
substance of people’s current rights to indefinite use of their housing. This would have seriously reduced their rights under the current Code since after a tenancy agreement had expired, the letting
party would have been able to evict the tenant without providing other accommodation. The Draft Law
also contained a norm on eviction without other accommodation being offered in the case of tenants
who had more than six months’ rent arrears. This would have led to mass evictions at a time when the
level of income of a large part of the population remains under the minimum subsistence level, and
there is still a considerable amount of money owed in unpaid wages and social benefits. This aroused
strong opposition from the public, and following many appeals from human rights organizations and
members of the public, on 4 October 2005 the Verkhovna Rada of Ukraine rejected the new Housing
Code of Ukraine.
Experts stress that it is specifically social policy which needs to be a priority area for the state.
This does not, however, mean that the country must increase its spending on social needs. The present
programs suffer from bureaucratization and pervasive corruption. They need to become more flexible
and efficient.10
At present, however, social policy remains largely high-sounding words as is seen in Ukraine’s
«Strategy for overcoming poverty» from 2005. The Strategy envisages the implementation in that year
of the third phase of the program, which is aimed at strengthening the orientation of economic processes towards more efficiently meeting people’s needs, reducing the depths of poverty among the most
vulnerable layers of society, as well as the functioning of programs of social protection and creating
an efficient system of social insurance11. Up to the present time, in implementing this phase, the main
attention has been focused on issues of financial provision and creating an efficient system for managing social assistance12 This is one of the reasons why real results from implementing the Strategy fall
so far short of the declared plans. For example, as stated in a letter from the Ministry of Labour and
Social Policy of Ukraine from 3 February 2006. ¹2/18/157-06, despite all the measures for overcoming poverty carried out, the level of poverty has risen by 0.7 % and stands out 27,3 %, while that for
extreme poverty has also increased by 0.5%13

2. THE RIGHT TO SOCIAL PROTECTION
The Constitution of Ukraine states that citizens have the right to social protection, this including
the right to the right to provision in cases of complete, partial or temporary disability, the loss of the
principal wage-earner, unemployment due to circumstances beyond their control and also in old age,
and in other cases established by law. This right is guaranteed by mandatory state social security financed by national insurance contributions from individuals, businesses, institutions and organizations,
as well as budgetary and other sources of social provision, and by the establishment of a network of
state, communal and private institutions to care for people unable to work. Pensions and other types
of social payments and assistance that are the principal sources of subsistence shall ensure a standard
of living not lower than the minimum subsistence level established by law (Article 40)
In order to guarantee this constitutional right, the state has been creating a system of social assistance aimed at safeguarding the social protection of citizens of Ukraine. The development of this
system has involved several stages.
During the first years of independence, the financing of all forms of assistance was undertaken,
as previously in Soviet times, from the State Budget and the single fund for social insurance. From
1 January 1993 the Law of Ukraine «On state assistance to families with children» came into effect,
according to which the size of all forms of benefits were 100% of the earnings (income) for all those
working or not working. The norms of this Law were implemented through Resolutions of the Cabinet
10
Analysis of social and economic policy «A New Wave of Reform», carried out by the Blue Ribbon Commission for Ukraine
in 2005 available online in Ukrainian and English: http://www.un.org.ua/brc/ua_bks.html
11
Presidential Decree «On strategies for overcoming poverty»: http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=637%2F20
01&p=1144071559836339
12
Letter of the Ministry of Labour and Social Policy of Ukraine from 18 February 2006 ¹12/10/137-06
13
Letter of the Ministry of Labour and Social Policy of Ukraine from 13 February 2006. ¹2/18/157-06
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of Ministers of Ukraine which allocated far smaller amounts of the relevant payments. For example,
benefits during pregnancy and childbirth constituted 25% of the minimum wage (18 UH), a one-off
payment on the birth of a child was foreseen as being four times the minimum (monthly) wage, but in
fact only 25% (74 UH) was actually paid. Financial assistance to mothers looking after three or more
children came to 18 UH and assistance in the case of single mothers – 15 UH. The capacity of the
State Budget did not provide the necessary level of payments for all types of social assistance.
Therefore, in order to achieve a real increase in all types of social assistance, the Verkhovna Rada
adopted a Social Security Strategy for the Ukrainian population which presented a new approach via
principles of social insurance and envisaged social payments funded from insurance contributions from
employers and those employed.
The next phase of the reform was the adoption and entry into force of the Fundamentals of Ukrainian
legislation on mandatory state social insurance and laws on particular types of social insurance.
In Ukraine at the present time there are four such funds
1) Industrial accident and occupational diseases which have caused disability Fund;
2) Unemployment insurance Fund;
3) Social Insurance Fund for Temporary disability and expenses related to maternity leave and
funerals;
4) Pension Fund
The first three funds were created and have been functioning since 2001. The Pension Fund was
implemented on 1 January 2004.
Social security is a priority for the new regime and this has been reflected in the Action Plan for
the Government, and in its first moves. 81% of the 2005 budget was channelled towards social spending
which was the highest indicator in Ukraine’s history. For the first time the minimum pension reached
the level of the minimum subsistence level for those not working – 332 UH. The process of eliminating pension levelling down began. If on 1 April only 10% of pensioners received a pension higher than
the minimum, then now the figure is 53%. The assistance on the birth of a child has been increased
to 8.5 thousand UH. The assistance for orphaned children, disabled children, people disabled since
childhood, low-income single mothers has slightly increased. At the same time it must be noted that
the payments from the State Budget in the majority of cases do not reach the minimum subsistence
level. Nor has there been an improvement in the efficient use of available funds of social insurance,
including through increased transparency of the system of social security and by avoiding social security payments being issued to people who do not in fact need them.
It should immediately be mentioned that according to the Law on state pension insurance, the minimum pension is established only on the basis of age and given the appropriate length of time working. This
minimum pension is accordingly smaller depending on the number of years to pension age. As a result of
this, a really quite large number of people receive pensions which are sometimes substantially lower than the
official minimum because for various reasons they are not able to confirm the relevant length of service.
In determining the amount of state assistance to citizens who are not insured under the system of
pension insurance, an indicator based on a person’s position in relation to the minimum subsistence
level. As a consequence, in determining a person’s right to certain types of social assistance, the state
bases their calculations not on the size of the minimum subsistence level, but on amounts set by the
Law on the State Budget which are considerably lower.
With regard to unemployment benefits, these also do not correspond with the minimum subsistence level, standing at 135 UH for those insured, and 108 for those without insurance14. However here
it should be understood that this type of assistance cannot keep up with wages, but should first and
foremost provide an incentive to work and not encourage a mentality of dependency within society.
The amounts of assistance for those looking after children up to the age of 3 are also inadequate.
The figure for those insured is 104 UH, against 90 UH for those without insurance
Together with a system of social insurance within the framework of market transformation, a system of social assistance was created which in the first instance consists of assistance to families with
children, state social help to low-income families, disabled children and those who have been disabled
since childhood, as well as other categories.
Among the most significant achievements of recent years as far as provision of social assistance is
concerned was the change in sources for the financing of social programs. After the centralization of
14

Resolution of the Board of the Fund for Mandatory State Social Insurance with regard to unemployment No. 328 from
25.04.2005. http://www.dcz.gov.ua/control
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payments from the State Budget, the overwhelming majority of payments were made from state financial aid (subvention), as a result of which the debt towards those owed salaries was gradually eliminated. The imposition of firm control over the financing of assistance to families with children and lowincome families made it possible over 2005 to stabilize these payments. However, despite all of this,
social payments still fail to reach the minimum subsistence level as envisaged by the Constitution.
The Committee of the Verkhovna Rada on Social Policy and Labour carried out parliamentary
checks on the implementation of all laws of Ukraine on social security, this enabling them to identify
a number of shortcomings:
1) infringements were found of normative legal acts approved by the boards of Funds;
2) cases were recorded where the heads of boards of Funds had exceeded their authority;
3) the practice for formulating insurance tariffs and contributions was carried out with infringements of the basic laws;
4) there were not just isolated cases where the principle of social partnership were ignored and
where executive bodies tried to influence the Funds.
Based on the results of their checks, the Committee put forward suggestions for introducing
amendments to the statutory documents of the Funds. In order to implement the Committee’s recommendations the Cabinet of Ministers submitted draft laws on all forms of social insurance designed to
improve the legislative base.
In the Social Insurance fund for temporary inability to work, the situation arose in 2005 where
during a meeting of the Board of the Fund on 15 April, at the demand of the Minister of Labour and
Social Policy, a decision was taken to reduce the amount of spending on assistance in the case of
temporary inability to work to 85 million UH, and to decrease by 50% spending on sanatorium treatment. All this was carried out purely in order to fulfil the promise given by the President of Ukraine
to increase the amount of benefit at the birth of a child to 8.5 thousand UH. That is, at the expense
of other socially vulnerable categories of the population an attempt was made to keep a pre-election
promise, breaching in the process legislation.
At the decision of the Committee, the decision of the Fund’s Board was suspended. The question
arises why the executive bodies did not envisage a solution to the problem through financing from
the State Budget. Why were only 158 million UH foreseen for compensating the Fund from the State
Budget? Why also was the payment of this assistance stretched over the entire year when it is, by its
very nature, a lump sum payment?
The government also recognizes that there is a problem with lack of transparency in the work of
the Social Insurance Funds. The Minister of Labour and Social Policy, V.A. Kyrypenko has stated
that the checks carried out during 2005 showed that amounts running into the many millions of Social
Insurance funding were being spend inefficiently. For example, the Prosecutor General had launched
a criminal investigation officials from the Social Insurance fund for temporary inability to work there
being grounds for believing that a crime had been committed under Article 364 § 2 of the Criminal
Code of Ukraine. In 2005 the Directors of three Social Insurance Funds were dismissed, the budgets
of two Funds were changed, and a reduction is underway of the number of expenses articles through
which, as a result, abuses are slipped through.
The rules and procedure for establishing the size of insurance contributions also give cause for
concern. The system is totally breaking down where one needs simply to count up spending on material
provisions and social services to those who are insured in accordance with current legislation, and on
that basis calculate the size of contributions. Instead of this the Ministry of Labour and Social Policy
(in its previous makeup) issued a command regarding the average size of the insurance tariff, which has
resulted in financial instability of the work of the Funds, and more specifically, in a deficit calculated
in the hundreds of millions of UH.
Furthermore, through the annual Law of Ukraine on the State Budget, beginning in 2002, the
Funds of Social Insurance have had non-purpose linked payments imposed which are not envisaged
in the basic laws. From the Accident Compensation Fund alone for the period since 2002 314 million
UH has been taken for paying money owed in lump sum assistance and compensation of losses. For
two years in a row, the Laws on the State Budget have bound the Unemployment insurance Fund
to pay for spending on social services and material provisions for people who have no insurance, for
which purpose in 2004 alone the Fund lost more than 90 million UH. The Social Insurance Fund for
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temporary inability to work has been made to pay the first five days when a person is unable to work
for state sector organization, this also running counter to the basic law and resulting in additional expenditure for the Fund amounting to more than 100 million UH each year.
All of this raises not only concern as to the stabile work of the Funds, but also with regard to the
contradictory attitude demonstrated to executive bodies of power which, rather than properly overseeing
the work of the Funds directly interfere with its financial activities, flagrantly violating current legislation.
Doubts are raised as to the expedience of a Deputy Minister of Labour and Social Policy, heading the Boards of two Funds – the Social Insurance Fund for temporary inability to work and the
Unemployment insurance Fund. The Deputy Minister represents precisely the body which should
oversee the activities of the Funds through the prism of the law.
One cannot leave without mention the issue of a single social tax. The relevant draft law has on
a number of occasions been considered by the Verkhovna Rada, but has not found support from State
Deputies, although suggestions of the need to introduce the tax are heard from the Ministry of Labour
and Social Policy
Unfortunately, the President of Ukraine, Viktor Yushchenko in a direct broadcast on 12 May 2005
expressed his support for a single social tax and a halving in deductions from the Social Insurance Funds.
The President failed, however, to explain where the money no longer paid into the Funds would come
from. Would this be from the Budget? It would hardly be filled illegally from Social Insurance funding.
There remains then a single source – individuals with insurance, that is, citizens of Ukraine. If this is the
case, then for employees this could turn into an unmanageable burden and loss of no less than 20 % of
their earnings. At the same time, debt on payments of social assistance, foreseen in the Law of Ukraine
«On state assistance to families with children» as on 1 December 2005 came to 2.7 thousand UH.
In considering the issue of a single social contribution, one should understand that such a reform
of the system of social insurance could lead to its total collapse, since the transfer of even some such
functions to one body would raise doubts as to the use according to intended purpose of the money in
these Funds. It should be noted that the Funds differ in terms of the basic principles for calculating
insurance contributions and deductions, their forms of financial accountability, their reporting periods,
and in the final analysis they have different categories of people paying these contributions. A merger
of insurance contributions to all types of social insurance into a single social tax would thus lead to
exceptional confusion in payments.
The main arguments from the Ministry are as follows: four Funds, four lots of payment, four lots of
parties checking, are too much: a single body needs to be created. At the present time there is no drawn
up plan for the merger, nor are there calculations, mechanisms, financing or financial and economic
predictions.
Moreover, the fifth form of mandatory state social insurance – medical insurance – has yet to be
brought into force. Through a Decision of the Constitutional Court of Ukraine, payment of insurance
contributions for this form of social insurance is only by employers. This suggests that the introduction
of a single social tax cannot be legislatively and in practice foreseeable without the completion of the
full formation of a system of all forms of social insurance.
It is clearly worth also drawing attention to the negative experience of the Russian Federation
where a single social tax has been applied since 1999, with the tax not having achieved the expected
results nor the objectives for which it was created. The reduction in the social burden on employers
(from 36% to 26%) did not prove an incentive to legalize salaries. The financial resources of the funds
are drained, and funds are being channelled into it from the Federal Budget. In contrast to Russia,
we cannot count on our Budget either in the near future, or in the longer term. It would be extremely
unwise to destroy a functioning system of social protection for citizens of Ukraine. This issue needs to
be approached carefully, without imposing economically and socially unwarranted changes.
The pension system at the present time is the most restructured system of the social sphere in
Ukraine. However it has retained the tendency to increase spending of a solidarity-based pension system. A significant increase in pension payouts led to a rise in spending of Pension Funds from 9% (in
2004) to 14-16% of GNP in 2005. One should add the 26 different laws regulating issues of pension
provisions, the numerous special concessions on paying pension contributions and, finally, the correlation of pensioners and those working which could soon become equal.
An increased amount of pension spending in present conditions would seem unrealistic and financially unsustainable even in the short term. An increase in pension spending could create a new
problem of pension indebtedness and the non-fulfilment of obligations of the pension system, as well as
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leading to a rise in inflation. Attempts to finance an extended system with the help of excessive social
contributions from private businesspeople would push the latter into the shadow economy. In addition, the existing system does not encourage employers to pay pension contributions from relatively
low salaries, with it being more profitable for them to pay the minimum contribution and receive the
requisite length of service.
In 2005 a problem remained which was originally caused by the Resolution of the Cabinet of
Ministers of Ukraine No. 1783 from 20 November 2003 on measures for improving pension security of citizens, This Resolution changed the official figures for the average waves in Ukraine from
1958 – 1991, and for 1992, this meaning that each pensioner was underpaid between 25 and 124 UH,
depending on the length of time they had worked and the size of their former earnings.
The people who suffered most from such an «adjustment» of the average wage were teachers,
doctors, cultural employees and agricultural workers. A result of such an innovation was the interesting pattern seen that the older the pensioner, the smaller his or her pension. In their appeals to
the Committee of the Verkhovna Rada on Pensioners, Veterans and the Disabled, pensioners have
constantly called for the government’s Resolution to be revoked as being in contravention of the
Constitution of Ukraine, distorting state statistics on the average wage in Ukraine, and providing the
possibility for further rigging of the statistics, as well as infringing the material and financial rights of
pensioners and denigrating their honour and dignity. Unfortunately both the previous and the present
government consider that this Resolution is lawful.
General dissatisfaction has been sparked by the levelling of pensions which the government attempted by passing the Resolution of 18 September 2004 on raising the level of pension security. This
Resolution lumps together people with disabilities, veterans of work, war veterans, people who have
rendered particular service to Ukraine, and those who somewhere or other and somehow or other
worked for a few years.
An important step in changing the situation with regard to the implementation of pension insurance and in moving away from a levelling approach in pensions was the adoption on 23 December
2004 of the Law of Ukraine on introducing amendments to the Law of Ukraine «On Mandatory State
Pension Insurance which established a minimum age-based pension at the level of the minimal subsistence level and accordingly an increase in pensions depending on work contributions. Regrettably,
the implementation of this law was dragged out, and only in April 2005 did the payment of the new
amounts of pensions and of the supplementary payments to them begin.
The questions of the how important the factor of the period of insurance in the solidarity-based
pension system, the rate of indexation of pensions in accordance with the increase in average waves
remain controversial and problematical. The introduction of calculations of length of service at a ratio
of 1% for each year of work halves the level of pensions in comparison with the procedure for calculation envisaged by the Law of Ukraine on Pension provisions. This is deemed by many Ukrainians to be
a violation of Article 22 of the Constitution of Ukraine according to which the content and scope of
existing rights and freedoms may not be diminished in the adoption of new laws or in the amendment
of laws that are in force.
In order to resolve the above-mentioned problems, the Cabinet of Ministers of Ukraine sees the
following ways of balancing the finances of the Pension Fund.
1. Bringing present jobs out from under the table and creating new jobs, as well as a review of
concessions on paying contributions to pension insurance, which will broaden the base of contributions
gathered;
2. An increase in wages which should become the main source of income for the population;
3. All pension legislation needs to be guided by standardized principles, streamlining them if not
into one, then at least into a few systematic laws;
4. Together with the solidarity-based system of pension insurance, an accumulation pension fund
should nonetheless be created, as envisaged in the new fundamental law;
At the same time, in order to make the system of pension security truly efficiently, the Blue
Ribbon Commission puts forward the following proposals:15
– The first and second «pillars» or levels of the pension system should be financed in full. Overall
expenditure should be considered and, where necessary, reduced. A reduction in overall spending can
15
Analysis of social and economic policy «A New Wave of Reform», carried out by the Blue Ribbon Commission for Ukraine
in 2005 available online in Ukrainian and English: http://www.un.org.ua/brc/ua_bks.html
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be achieved extensively and through systematizing the rules for early retirement. The retirement age
should be raised.
– A strategy for developing the accumulation system should be prepared as a matter of urgency
since present legislation does not give clear answers as to how this should be done. Particular attention,
from the point of view of pension reform, needs to be given to drawing up a strategy for increasing
employment which will raise the level of contributions to the Pension Fund.
– Strong professional bodies of administration should be created with no political affiliation.
Strengthening he supervisory bodies overseeing the financial market should be a priority. With regard
to the second «pillar» of the Pension Fund, in the first instance focus is needed on increasing the independence and influence of the Executive Directorate of the Accumulation Fund, The members of
the Fund should receive professional salaries. They should be immune from early dismissal (except in
the case of criminal conviction).
– Competition should be encouraged between private pension fund managers at the second «pillar» of the pension system As well as employing assets managers to maximise profits, the Accumulation
Fund can also channel investments into projects and sectors corresponding with national interests.
Finally, the following conclusions of the Accounting Chamber of Ukraine on the efficiency of the
Ukrainian Pension Funds should be noted.16.
1. The reform of the pension system in Ukraine is being undertaken in conditions of a considerable
pension burden on employers, a low level of declared earnings and employment in the grey economy of
a significant percent of the able-bodied population. This is slowing down improvements to the solidarity-based pension system and complicating the formation of budgetary revenue for the Pension Fund.
2. A systematic approach in pension reform is lacking with increases in pensions running ahead
of increases in the employment remuneration fund. This together with the expansion of sources for
Pension Fund revenue and the phased release from inappropriate expenditure being drawn out over ten
years are leading to an imbalance in Pension Fund revenue.
3. Despite an increase in revenue to the Pension Fund in 2004, as compared with the previous
year, of almost half, and in 2005, according to projected figures, by a further 83.5 percent, its formation
remained incomplete and the funds inadequate. This is connected not only with undeclared earnings
of many of those employed, but also with legislated restrictions on sources of income.
4. Pension Fund resources are managed inefficiently. Substantial amounts are diverted to cover
expenditure inappropriate for the Pension Fund. The main reason for this is that the Law on the State
Budget for a given year imposes payment for the majority of state sector programs from pension payments intended under different pension programs. In addition through normative legal acts spending
is allocating not for ongoing pension payouts, but to compensate those already made by the Pension
Fund, this creating favourable conditions for putting off fulfilling commitments of the State Budget and
purpose-linked funds to the Pension Fund.
5. The gradual release of the Pension Fund from inappropriate expenditure, as well as the imposition on it through laws for the given year and through normative legal acts, in contravention of
Articles 9 and 73 of the Law, of expenses which should be financed from State Budget revenue, caused
additional burden on the Pension Fund’s own resources in 2004 amounting to 8,657.3 million UH,
which constituted 26.7 percent of the spending on pensions, and in the first quarter of 2005 – 1,180.6
million UH, or 12.4 percent.
6. Management by the Pension Fund of insurance resources was accompanied by individual infringements of financial discipline which led to shortfalls in income received, additional burden on the
budget of the Pension Fund, and a lowering in creditor indebtedness.
7. The increase in the minimum size of retirement pension to the minimum subsistence level without matching this with an increase in the minimum wage and average wage in areas of the economy
destroyed the differentiation in pension sizes and returned those parts of society with low or medium
earnings to pension levelling down. This will inevitably exacerbate the problem of earnings not being
declared and will have a negative impact on the income of the Pension Fund budget.
8. Legal provisions for the payment of insurance contributions, the allocation and payouts of pensions and benefits contain a number of inconsistencies and points not clearly defined, with this having
16
On the results of an analysis and check of the formation and implementation of the Budget of the Pension Fund of Ukraine /
Prepared by the Department on Social Policy and State Administration, and passed by Resolution No. 17-2 of the Board of the
Accounting Chamber from 9 August 2005 / – Kyiv: Accounting Chamber of Ukraine, 2005. – Issue No. 20.
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a detrimental effect on the exercising by citizens of their right to pension security and state support or
leading to the inefficient use of Pension Fund resources.
The problem remains real of social protection for people who suffered from the accident at the
Chernobyl Nuclear Power Plant. Here one must clearly realize that overcoming the effects of the
Chernobyl Disaster is a problem involving many levels. It is not merely a case of overcoming poverty
as a result of pitiful Chernobyl-linked social payments, but also of dealing with the consequences of the
Chernobyl Disaster within the framework of direct provision of radiation safety measures, appropriate
medical services, housing, the obligation to find work should people be resettled.
As of the present time, social protection for people directly affected by Chernobyl is carried out in
accordance with the Law on the status and social protection of citizens who suffered as a consequence
of the Chernobyl Disaster, passed in 1991 still under the Soviet Union. From the very beginning this
law was not implemented 100%, with maximum financing being at a level of around 57%. According
to figures from the Ministry of Labour and Social Policy of Ukraine, in order to implement the law in
full 23 billion UH would be needed. Such means are not available in the Budget, and the state accordingly continues to violate the commitments it took upon itself with regard to social provisions for this
part of the Ukrainian population.
The state’s commitments on affirming social and economic rights work on the assumption that
the state itself will not violate these rights, will protect citizens from violations (by state or private
organizations) and ensure their implementation (allocating the necessary financial resources and via
institutional means). It must be acknowledged that in terms of Ukraine’s observance of the provisions
of the International Covenant on Economic, Social and Cultural Rights, there are serious problems in
all three mechanisms for providing for these rights.

3. THE RIGHT TO WORK
Article 43 of the Constitution of Ukraine states::
– Everyone has the right to labour, including the possibility to earn one’s living by labour that he
or she freely chooses or to which he or she freely agrees;
– The State creates conditions for citizens to fully realise their right to labour, guarantees equal
opportunities in the choice of profession and of types of labour activity, implements programs of vocational education, training and retraining of personnel according to the needs of society;
– The use of forced labour is prohibited. Military or alternative (non-military) service, and also
work or service carried out by a person in compliance with a verdict or other court decision, or in
accordance with the laws on martial law or on a state of emergency, are not considered to be forced
labour;
– Everyone has the right to proper, safe and healthy work conditions and to remuneration no less
than the minimum wage as determined by law;
– The employment of women and minors for work that is hazardous to their health is prohibited.
– Citizens are guaranteed protection from unlawful dismissal.
– The right to timely payment for labour is protected by law.
A shortcoming of many of the articles of the Constitution containing various types of social guarantees is that they are formulated in such a way as to require additional interpretation. This is in particular seen in the right to work where, in the second paragraph of the article which regulates this right,
there is the wording «The State creates conditions for…» It is hard to determine what happens when the
state does not create the conditions for exercising a constitutional right. Does this mean, then, that the
right cannot be exercised? Yes, the right to work is guaranteed everyone. However the article envisages
that the state must create conditions for the full exercise by citizens of the right to work, as well as to
guarantee equal opportunities in the choice of profession and of the type of labour activity. It further
implements programs of vocational education, training and retraining of personnel according to the
needs of society. Nobody knows how many years a state will require to create such conditions.17.
According to figures from the Ukrainian State Committee of Statistics between January and
September 2005 the average monthly number of those from the economically active part of the popu17
R. Romanov «Social and economic rights in the Constitution of Ukraine: myth and reality» // Human Rights in Ukraine: the
situation, issues, prospects. – Kyiv: «KM Academia» .-2003.-p.47 (in Ukrainian)
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lation aged from 15 to 70 was 22.3 million, of whom 20.7 million, or 90%, were engaged in economic
activity, the rest did not have work, but were actively looking for it and were ready to begin employment, that is, according to the criteria of the International Labour Organisation (ILO) are classified as
unemployed. The average monthly number of those unemployed was 1.5 million, or 7.6% of the number of
those from the economically active part of the population in the mentioned age bracket.
In 2005 2.9 million unemployed Ukrainians used the services of the State Employment Service.
Of this figure 65.4 % visited the Service throughout the year. As of 1 January 2006 there were 903.5
thousand people registered with the State Employment Service, of whom every second person living in
a rural area. Of this figure, 97.6% were officially registered as unemployed, with more than two thirds
being assigned unemployment benefit.
The number of registered unemployed throughout December 2005 rose by 8.9% and came to 881.5
thousand individuals, with the figure in rural areas increasing by 13.9 %, being 452.7 individuals, and
in urban areas – by 4.0 %, or 428.8 thousand people.
The level of registered unemployment as a whole over the country in December 2005 rose by
0.2%, and on 1 January 2005 stood at 3.1% of the working-age population. This rise was at the expense
of people in rural areas, with the increase over the month being by 0.7% and the numbers reaching 5.5% of the working-age population. However in urban areas the level remained the same as in
November, constituting 2.1%
With the assistance of the State Employment Service, in December 2005 53.7 thousand people
were found work which was 21.0% less than in the previous month, but 9.0% more than in December
2004. Among those found employment almost half (49.9%) were women. In relation to the overall
number of people on the register during December, the number of those found jobs came to 5.2%.
According to regions, the highest figure for this indicator was observed in Kyiv (24.3%), with the lowest
in the Chernivtsi region (2.1%).
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An important step in making the unemployed more competitive on the labour market is vocational
training and re-training. In December 2005 the State Employment Service sent 11 thousand unem-
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ployed individuals on training courses so that they could learn a new profession or specialization, as
against 13.5 thousand in the previous month. Overall at the beginning of January 2006, such vocational
training in educational institutions of all types had been attended by 33 thousand people (3.7% of those
registered unemployed).
Another element of the right to work is the guarantee by the state of protection from illegal dismissal. Yet many violations of labour legislation are specifically linked with infringements of this law.
One could cite as example of this M. Horvat’s labour dispute which combines violations of many labour laws: the right of dismissal, the right to reinstatement, and the right to seek work. The essence of the
matter was that M. Horvat who worked as Director of the House of School Students was invited to work in
the position of Deputy of the Mayor of Mukachevo on humanitarian issues, but was soon dismissed from
this post, and in violation of labour legislation was not reinstated at her previous job, and was in addition
obstructed in seeking other work.18
With regard to protection of an employee’s labour rights, Ukrainian legislation sets down various
means for defending these, including through forming commissions with representatives of the employees and the administration to resolve issues related to pay, conditions of work, and the rights and
duties of the management of the business. In order to regulate conflicts between the administration
and employees, the Law on resolving labour disputes introduced both arbitration courts and a National
Mediation and Conciliation Service. According to official statistics, over the first 9 months of 2005 this
Service reached resolution in 70 out of 213 labour conflicts which it considered.
Citizens of Ukraine are guaranteed the right to strike «for the protection of their economic and
social interests», however it is stipulated that strikes must not jeopardize national security, health
protection, and the rights and freedoms of other persons. As noted in the US State Department’s
Country Report on Human Rights Practice in Ukraine for 2005, the government on the whole respects the right of workers to strike. There is a ban on strikes only for the following: employees of the
Prosecutor’s office and the courts, military servicemen of the Armed Forces, officers of the Security
Service and of law enforcement agencies, civil servants, and also those working in the transport sector. Employees of the fields where the said restrictions apply risk imprisonment for up to 3 years if
they go on strike.19 During 2005, according to official statistics, there was a strike at one enterprise
(408 employees). To compare: in 2003 there were 15 at 15 different enterprises, and in 2004 – 4 at
4 enterprises.
As already mentioned, there were certain positive moves in 2005 reflected, for example, in the
increase in the average wage in Ukraine.
However at the same time, the overall amount of unpaid wages for 11 months of 2005 rose by
0.2% and on 1 December 2005 amounted to 1.1 billion UH. The size of the debt was equal to 10.7%
of the Employment Fund calculated for November 2005, against 14.8% a year earlier. From January
to November 2005, the debt to employees of economically active enterprises decreased by 0.9%, or by
5 million UH and as of 1 December totalled 580 million UH. Overall, from each 100 UH not paid out
to economically active enterprises, 50 UH were owed their employees by industrial enterprises, and
another 19 – by agricultural enterprises.
At the beginning of December 480 thousand people had not received their earnings on time, this
constituting 4.4% of the overall number of employees. Each of these, as of 1 December 2005, had not
been paid on average 938 UH which was around equal to the average wage for November.
According to the Ministry and other state executive bodies, in the educational institutions which
are under their jurisdiction, debt on payments of student grants and financial provisions to students,
cadets and school students over November 2005 decreased by 20.3%, and as of 1 December 2005
amounted to 907.1 thousand UH, this being greater than the amount of debt on 1 December 2004 by
12.5%, or by 0.1 million UH.
Changes in indebtedness against wages can be seen in the following graph.20:
18
V. Martyn «Labour dispute» // Dzerkalo tyzhnya [The Weekly Mirror] ¹12(591) Saturday, 1-7 April 2006 online (in Ukrainian
and Russian) at: http://www.zn.kiev.ua/ie/show/591/53020/
19
Country Report on Human Rights Practices – 2005 Released by the US State Department’s Bureau of Democracy, Human
Rights, and Labor, March 8, 2006 (in Ukrainian and English) http://kiev.usembassy.gov/files/060407_human_rights_report_
2005_Ukr.html
20
Figures from the State Committee of Statistics of Ukraine http://www.ukrstat.gov.ua/
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Changes in indebtedness against wages in 2004 – 2005 (as of the 1st day of each given month)
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One should also touch on the issue of trade unions in Ukraine and specifically on their freedom
to function. As stated in paragraph 3 of Point 3.1 of the Judgement of the Constitutional Court of
Ukraine following constitutional petitions from some Ukrainian State Deputies and the Human Rights
Ombudsperson regarding the conformity with the Constitution of Ukraine (constitutionality) of Articles
8, 11, 16 of the Law of Ukraine «On trade unions, their rights and guarantees of activity» (concerning
the freedom to form trade unions) from 18 October 2000 ¹11-ðï/2000: «The imposition of registration (taking on the status of a legal entity) as the single means of legalization impedes the enjoyment
of the right to form trade unions «on the basis of the free choice of their members» (paragraph three
of Article 36 of the Constitution of Ukraine), since citizens may deem it necessary to join together in
order to defend their labour and socio-economic rights in such a trade union (as a rule, without many
members) which does not necessarily need to have legal entity status».
However this Judgment of the Constitutional Court is still not being implemented, with the legal
collision in the registration of trade unions in Ukraine unchanged. A Draft Law of Ukraine ¹ 4389
«On introducing amendments to Article 3 of the Law of Ukraine «On state registration of legal entities and individuals – entrepreneurs» (regarding registration of trade unions) from 18 November 2003
which was aimed at resolving the problem was rejected by the Verkhovna Rada on 4 October 2005.21

4. THE RIGHT TO HEALTH
The Constitution of Ukraine guarantees everyone the right to health protection, medical care and
medical insurance.(Article 49).
For a civilized society the main indicators determining the functioning of the health care system
are access to and the quality of health care. Demands with regard to these fundamental indicators are
constantly put forward by the public in most developed countries. The Amsterdam Declaration on the
Rights of Patients under the auspices of the WHO Regional Office for Europe identified accessibility and quality of medical services as the fundamental social rights which need to be implemented
as fully as is feasible by European states in their systems of health care. As well as the political and
social grounds for these requirements, the implementation by the state of people’s right of access to a
21
The Draft Law «On introducing amendments to Article 3 of the Law of Ukraine «On state registration of legal entities and
individuals – entrepreneurs» (regarding registration of trade unions) available in Ukrainian at: http://www.rada.gov.ua:8080/
pls/zweb/webproc4_1?id=&pf3511=16307
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high quality of medical services also serves to define the level of development of any given state. For
Ukraine the degree to which the state ensures equal access to health care could become one of the
main criteria on which its entry to the EU will depend.
According to international guidelines, access to health care is a multifaceted concept which envisages balancing many factors within the framework of strict practical limitations connected with the
specific resources and capabilities of any given country: staff, cost-financing, technical and transportation means, freedom of choice, public awareness, the quality and distribution of technical resources.
A balance of these elements to maximize the amount and quality of the health care really received
by the population defines the nature and level of its access.22.
In Soviet times and during the first years of independence there were virtually no restrictions on
the provision of medical services. Only with regard to some types of services (medicines for outpatients,
cosmetic treatment, dental, hearing and artificial lens) was there an unspoken rationing reflected in the
free provision of those services, however no more than a set norm. For the majority of the population
they had to be paid for, however certain categories belonging to vulnerable groups enjoyed concessions.
In 1998, a Resolution of the Cabinet of Ministers of Ukraine established payment for a number of
medical services provided in state and municipal institutions of health care. It was declared that the list
of services for a fee would include only those types of medical services where the health of the patient
would not be endangered were the services not to be provided. However the services for which a charge
was made also included services connected with the provision by treatment and preventive medicine
institutions of all forms of health care (aside from emergency care) which were not part of their main
activity: medical examinations and treatment of patients, referrals to doctors with private practices,
transplantation of organs and tissues, reconstructive operations, virtually all dental treatment and a lot
more. In addition, for services not included in the list, treatment and preventive medicine institutions
were allowed to take payment from patients as voluntary compensation which in essence was a veiled
form of private health care . It was envisaged that only medical services for children would be kept free
of charge. Basically, as a result of that Resolution, the range of medical services which could be subject
to a charge during that period was virtually unlimited.23
The unregulated spread of state medical services not provided free of charge was the reason for a sharp
decline in access to health care. A nationwide survey involving 48.2 thousand people that was carried out
by the Ukrainian State Committee of Statistics from October 2000 to October 2001 showed that 28.7%
of households were not in a position to receive the medical care that members of their family needed.
According to these figures, the level of access had slightly improved against the analogous period from
1999 – 2000 (35.3%), however the level of access remained low. Asked what they saw the main reason
for this to be, the overwhelming majority of those surveyed named the high cost of medicines, items for
home care and health care services. Due to financial difficulties, in case of illness 10 % of households
could not obtain necessary treatment in hospital. The study also revealed that patients being treated in
hospital were forced to provide for their own needs, for example, medicine – 92.7%, food – 83.13%,
bed linen – 63.9% These services were supposed to be provided by the state system of health care.
The reduction in access to health care and the unsystematic introduction and mixing of medical
services either free of charge or for a fee in state and municipal hospitals and clinics in Ukraine aroused
mass protest and a storm of claims. Finally in 1998 the Constitutional Court of Ukraine passed a
judgement declaring it unconstitutional to charge fees from patients for medical services. However the
abolition of charges for services was still not accompanied by a change in the approach to financing and
/ or reform of the field, and as a result the situation in such hospitals and clinics continued to worsen.
In search of new forms of funding which would not contravene constitutional norms, the Verkhovna
Rada and the Cabinet of Ministers began to apply the Law of Ukraine «On the fundamental principles
of health care legislation in Ukraine» which allows for treatment and preventive medicine institutions
receiving voluntary charitable payments and donations from legal entities and individuals.
In May 2002 the Constitutional Court of Ukraine considered for the second time the official interpretation of the Article of the Constitution regarding free health care and passed a final judgement
that in state and municipal institutions health care should be provided to all citizens regardless of the
amount of care «without prior, current or later payment».
The levying of insurance contributions from individuals in accordance with the Law «On mandatory state social medical insurance» was also deemed a violation of the constitutional norm. At the
22
23

The World Medical Assembly, Vienna, 1988
V. Lekhan, V. Glukhovsky, A. Huk: «Access to health care in Ukraine» // Ukrainian Journal on Human Rights, ¹2 (2) 2005.
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same time, the qualification was made that in state and municipal institutions a charge could be
imposed for services falling outside the category of health care. It was also recognized as admissible
to attract additional funding through voluntary medical insurance and solidarity participation of the
population in financing the sphere (hospital funds, loan unions, funds). With this decision, the state
thus suspended the practice of compulsory payment for medical services in state and municipal hospitals and clinics, granting the right only to have voluntary forms of so called compensation. However at
the present time such compensation rarely takes a voluntary form.
In connection with the judgement of the Constitutional Court of Ukraine, specialists these days
try to establish an artificial distinction between the terms health care and medical services. However,
despite the nonetheless remaining lack of terminological coordination, the government still defined a
list of services who cannot be financed from the State Budget (2002). Access to such services in state
and municipal institutions is offered only for full payment by the patient or third parties (legal entities
or individuals).
It should be noted that there remain no clear criteria for defining services for which a charge is
made. However, based on their spectrum, the government decided to allow a charge to be made only
for those services that do not constitute high priority medical needs, namely, cosmetic treatment,
fertility treatment, anonymous examination and treatment of alcoholism or drug addiction, treatment of sexually-transmitted diseases, abortion, aside from abortions carried out on medical grounds,
prosthesis, including teeth, ear and eye replacement, rectification of eyesight with the help of glasses
or contact lenses, dental treatment provided in state funded departments, health or illness-prevention
procedures (massage, gymnastics, etc), medical examinations when beginning a job, for gaining a driving licence, for a firearms licence or the relevant periodical checkups, provision of phoniatric help or
treatment of speech disorders among adults, care and treatment of patients at home if they cannot
be treated on an outpatient basis, diagnostic examination and consultation of individuals where not
on the referral of a doctor, parents staying in a hospital with children over the age of six if this is not
determined by the state of health of the child, medical services provided to sports competitions, mass
cultural and public events, medical treatment of foreign nationals, etc.24
At the same time as these decisions related to the implementation of its social guarantees linked
with the need to improve access to health care and provision of medicines, the state granted certain
concessions to some categories of the population. Through the appropriate normative acts, people belonging to «unprotected» or vulnerable groups of the population, as well as people suffering from some
diseases with public impact or grave illnesses, were released from payment or began receiving medical
services at concessionary rates. These concessions, in the main, covered medicine during outpatient
treatment. Medicaments envisaged as being provided free of charge or at concessionary rates were
those included in the list approved by the government and on prescription from a doctor where the
patients lived.
Spending linked with the granting of concessions of medical services is paid for by general funding
allocated by each budget for health care. However, given the generally pitiful state of financing of the
sphere, the possibilities for providing concessions are extremely limited. In practice, even patients from
vulnerable groups of the population are largely forced to pay themselves for these services.
It would be hard to leave without mention the problem which arose as a result of the Order of the
Ministry of Health ¹ 360 from 19 July 2005 «On approving the Rules for issuing prescriptions and
request orders for medicines and medical items of the «Rules and Procedure for issue of for medicines
and medical items from chemists and their structural subdivisions: Instructions on the procedure for
keeping, registering and destroying prescription forms and request orders». This Order established strict
procedure for issuing the majority of medicines only on prescription, as well as the requirement to write
out prescriptions for patients in hospitals. The same Order also prevented the circulation of some forms
of combined medicines, shortened the period that a prescription was valid for, significantly complicated the procedure for issuing prescriptions, etc.25 This normative legal document attracted considerable criticism from the press and as a result, on 20 October 2005 the force of the most controversial
provisions of the Order were suspended.
24
Resolution of the Cabinet of Ministers from 17 September 1996 ¹ 1138 «On approving a list of services which are provided
for a fee in state health care institutions and higher medical institutes».: http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=1
138%2D96%2D%EF&p=1144071559836339
25
Order ¹ 360 Comments and proposals // Apteka [Chemist] ¹ 37(508) from 26.09.2005. See also the KHPG website: www.khpg.org.
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One must acknowledge that current state commitments in the area of health care are of a declarative nature and their list does not match the economic capacity of the country. Attempts to extract
money from individual in any form when receiving health care in municipal and state health care
institutions contravene the constitutional «norm» on free health care institutions in state or municipal
ownership and financed by budgets at any level.
Mr K., for example, who was not living at the place where he is registered, at the end of 2005 got in
touch with Polyclinic No. 3 of the Desnyansky district in Kyiv asking for a doctor to be called out because he
was ill. A doctor arrived, wrote out a prescription, however said that for any further treatment Mr K. should
fill in an application to the polyclinic, addressed to the chief doctor and pay the related charge. The Law of
Ukraine «On freedom of movement and freedom to choose one’s place of residence» prohibits the exercise
of any rights being made contingent on ones place of registration. Despite this, Mr. K. was refused treatment without the said application. Since he required urgent treatment and not a drawn-out court wrangle
over many months, he was then forced to write the application addressed to the chief doctor of Polyclinic
No. 3, N.A. Arkhypenko. Following this, he paid 40 UH into a charitable fund unknown to him via the
cashier of the polyclinic for treatment in the polyclinic during 2006 not according to his place of registration.
He was issued with a receipt which, together with application, was attached to his medical card and which
formed the entitlement for his treatment. The forms of control over the use of funds of the said charitable
fund (the polyclinic may not found such a fund since according to the Law on charitable organizations only
individuals and not legal entities may be founders), as well as the grounds for the actions of the polyclinic
personnel, remain unknown.
The gap between the proclaimed guarantees of free health care and the economic capacity of the
country has become the subject of heated debate regarding a realistic program of the state’s duty with
regard to providing health care to the population. The legal base for the creation of such a program
was the Law of Ukraine «On state social standards and state social guarantees». This normative act
defined the legal basis for the formulation and application of state social standards and norms. Social
norms according to the law are defined as the indicators for basic requirements, including the need for
medical services. Included among state social norms in the area of health care are the following: the
list and scope of the guaranteed level of health care provided to the population in state and municipal
health care institutions, the norms for health care: containing the scope of diagnostic, treatment and
illness-prevention measures, indicators for the quality of health care, etc.
According to the law on safeguarding state social standards and norms, the funding norms for the
everyday expenses on health care per person need to be calculated, as well as the funding norms for
everyday expenditure on managing the network of health care institutions and norms for state capital
investment in the building of such institutions.
All of this prompted the government to approve the Program for providing citizens of Ukraine
with guaranteed state free health care with this list of types of health care to be provided by state and
municipal health care institutions:
– Ambulance and emergency services;
– Out-patient and polyclinic care;
– Hospital treatment;
– Emergency dental treatment;
– pre-doctor assistance for inhabitants of rural areas;
– sanatorium and rehabilitation care for the disabled and patients in specialized and children’s
sanatoriums;
– care for children in children’s homes;
– medical and social expert opinions on ability to work;
The Program thus, for the first time, affirms the principle of coordinating state commitments with
the expected size of the budgets for health care. However Ukrainian specialists suggest doubt with regard to the possibility of creating an efficient and balance program of state commitments without introducing amendments to the Constitution which would legalize the participation of citizens in paying for
medical services, and without implementing consistent policy with regard to a structural reorganization
of the health care system.
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5. THE RIGHT TO EDUCATION
In order to enjoy the right to education enshrined in the Constitution (Article 53), the implementation of a whole range of high-priority tasks needs to be guaranteed, with these including:
– ensuring access to a high quality of education and comprehensive development of the sciences;
– introducing effective mechanisms to broaden young people’s access to a high quality of education;
– implementing a system of state support for gaining secondary and higher education and entering
the labour force;
– promoting and inculcating principles of autonomy and self-financing in all institutes of higher
education regardless of their form of ownership;
– developing and stimulating the preparation of a new generation of national textbooks, books and
methodology backup and creating conditions for the use of the Internet in schools;
– implementing a single system of testing for entry into higher educational institutes.
At the present time the government is planning and is already gradually carrying out the first conceptual steps towards reforming the system of education. On should particularly note the work on implementing a single system of institutions, state loans for gaining higher education, reforms of the mechanisms for establishing teachers’ salaries, preparation of new methods of learning. Some of these steps
already received support through amendments to the 2005 Budget and amendments to the Budget Code.
Up till now the government has concentrated on raising the salaries of teachers, abolishing their
partial employment and strengthening the role of the Ministry of Education and Science which is in
charge of some higher educational institutes. The government is thus trying to resolve problems in
education by increasing state budgetary funding, but is not proposing any mechanisms for ensuring
stability in the system of education.
At the same time, Draft Law ¹ 3322 from 2 April 2003 «On introducing amendments to the Law
of Ukraine «On education» is an attempt to make changes to Ukrainian legislation on compensation
by students for state spending on their training if they refuse to work in the job assigned.26 It is, in particular, suggested that Article 56 of the Law of Ukraine «On higher education» be supplemented with
a paragraph stating the following: «A graduate of a higher educational institute who studied at the expense of the State Budget, in the event that he or she refuses to work for three years in the job assigned
shall be obliged to pay the state back the spending on his or her education with inflation indexation
according to the procedure established by the Cabinet of Ministers».
In connection with this, Article 53 of the Constitution of Ukraine guarantees citizens the right
to obtain free higher education in state and municipal educational establishments on a competitive basis, that is, without making payment in any form for the education they receive. The adoption by the Verkhovna Rada of amendments to the Law «On higher education» would thus contravene the Constitution of Ukraine. Furthermore, according to the International Labour Organization
Convention on the Abolition of Forced Labour, No. 105, ratified by the Law of Ukraine ¹ 2021-III
from 5 October 2000, Ukraine commits itself to suppress and not to make use of any form of forced
or compulsory labour, including «as a method of mobilising and using labour for purposes of economic
development» (Point b of Article 1 of the said Convention). The provisions of the Draft Law which
force graduates of higher educational institutes to work in jobs «assigned» therefore run counter to the
international commitments Ukraine has taken upon itself in accordance with ILO Convention ¹ 105.
In this connection, a huge number of appeals have been sent by student organizations, including the
Ukrainian Association of Student Self-Government, «Studentske bratstvo» [«Student fraternity»] and
the Ukrainian Students’ Union, and as a result the changes to this day remain in draft law form.
It is important to note that even secondary education in Ukraine has concealed charges since parents regularly make payments for the development of the school by transferring money into charitable
funds. In this, the founders of such funds remain unknown, and there is also no mechanism of control
over the spending of this money.
A cause for concern is the decision of the Cabinet of Ministers of Ukraine to reduce the ratio
of contract students in state higher educational institutes to 50% and to increase state-commissioned
26

Draft Law ¹ 3322 from 2 April 2003 «On introducing amendments to the Law of Ukraine «On education»http://www.rada.
gov.ua:8080/pls/zweb/webproc4_1?id=&pf3511=14662
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orders in 2005. This step will lead to a reduction in the financial provisions for state higher educational institutes from private sources and will contradict the principle of increasing their autonomy.
Furthermore, merely increasing the ration of students who study on state-commissioned orders will not
resolve the issue of whether the education system meets the needs of the labour market.
Another important issue is that of vocational training. Vocational and technical education is defined by the Law of Ukraine «On vocational and technical education» as a composite system of education which provides initial vocational training, re-training, and professional development training.
Unfortunately this part of the education system is in a far from ideal state which the statistical data on
the number of vocational and technical educational institutions demonstrate.
Graph 1: The number of vocational and technical educational institutes [VTEI]
over the years 1996-2005
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As we can see, in 1997 the number of vocational and technical educational institutions fell to 151,
and there was a reduction overall, from 1995 to 2005 of 207 institutions.
This is also confirmed by figures from the check carried out of the use of Ukrainian budget resources on the development of vocational and technical education.27 The investigation particularly
highlighted mass loss of professional skills, an increased shortage of professionals, especially in complex
scientific technology, the aging of personnel with a firmly entrenched attitude among young people
that a career as a qualified professional has few prospects.
The policy by the government of distancing itself from the issue of Ukrainian vocational and technical education, the lack of direction of nationwide state policy in the area of training and providing
qualified personnel for the Ukrainian economy have led to the decline and critical state of this part of
education.
The Cabinet of Ministers of Ukraine has not provided for the implementation of the decisions of
the Verkhovna Rada adopted as the result of consideration of the problems of vocational and technical education on «Government day», 11 March 2003. The implementation of innovative information
technology, modern techniques and methodology, the modernization of the physical-technical base,
the creation of legal and economic mechanisms for stimulating interest from employers and investors
in the development and renewal of labour resources of the state, did not become priority areas of policy
of the government in the area of vocational and technical education when preparing the State Budget
of Ukraine for 2004-2005. The State program for the development of vocational and technical education for 2005-2010 has still to be approved.
In contravention of Article 19 of the Law of Ukraine «On vocational and technical education»,
the Cabinet of Ministers of Ukraine did not define the needs of vocational and technical education
institutions for 2004-2005. Furthermore, the audit and analysis of the statistical data regarding the state
of Ukrainian vocational and technical education, carried out by the Accounting Chamber, highlighted
its uneven and unsystematic development, and demonstrate the lack of management of vocational
27
On the results of the check of the use of State Budget of Ukraine resources, allocated to the Ministry of Education and Science
of Ukraine for the training of personnel / Prepared by the Department on the science and humanitarian spheres, and approved
by Resolution of the Board of the Accounting Chamber from 27 December 2005 ¹ 31-3 / – Kyiv: Accounting Chamber of
Ukraine, 2006. – Issue no. 4.

214

XII. ECONOMIC AND SOCIAL RIGHTS
and technical education and coordination between the Ministry of Finance, the State Treasury, the
Ministry of the Economy and the Ministry of Education and Science.
The formation, financing and implementation of state-commissioned orders in 2004-2005 took
place without any analysis of the situation with regard to staffing of the fields and future forecasts for
the development of the labour market. The Ministry of Education and Science did not ensure implementation of the Law of Ukraine «On the supply of production for state needs» or the Procedure of
forming and placing state orders for the supply of production for state needs and control over their
fulfilment, approved by Resolution ¹ 266 of the Cabinet of Ministers of Ukraine from 29 February
1996.
In the absence of state contracts between the state commissioning party and the contractor, the
State Treasury, the financing of the spending of vocational and technical education institutions was
carried out in accordance with estimated allocations, without linking these to the actual orders, as a
result of which the budget resources in 2004 of an overall amount of 942.5 million UH and in 2005 of
998.4 million UH was used with budget infringements.
In order to resolve the problems present in the Ukrainian education system, the Blue Ribbon
Commission recommended considered the following:
The creation of a system for monitoring the quality of education. Standards for the functioning of
the education system and effective mechanisms for supervising their observance both by the state and
by the public, complying with the best models worldwide, need to be established. It would also be good
strategy for Ukraine to take part in international comparative studies (PISA, TIMSS, and others), and
to carry out forecasting for the development of education and the needs of the labour market. Without
the creation of this system, the present initiatives of independent testing centres and other reforms will
remain isolated measures unable to fulfil a general course towards renewal and modernization.
The creation of mechanisms for public control over resources allocated to educational institutions
at local budget level. Such an approach would ensure the transparency of funding procedures and
would increase the efficiency of the technical servicing of schools and other educational institutions,
their level of physical and technical provision. It is also important to create modern financial and market mechanisms with the possibility of accommodating resources from different sources.
The development of mechanisms for bringing the education system into line with the modern
needs of the labour market. This requires a narrowing of the gap between the demand for specific
professions and the possibility of gaining education to gain such qualifications; bringing the curriculum
closer to the requirements of the labour market and the social needs of the community; creating market
mechanisms for the preparation and choice of textbooks; the creation of an effective system for ongoing professional development.
The creation of a transparent and effective system for motivating those working in education
through encouraging them to improve their skills; a substantial increase is required in teachers’ salaries
depending on their level of qualification; a review of mechanisms for providing teachers with the necessary teaching and methodology material; the organization of jobs.

6. RECOMMENDATIONS
1. The fulfilment by the state and other parties engaged in social activity of their social functions
should involve the following legal and economic mechanisms:
à) Legal mechanisms should be ensured by drawing up and adopting a Social Code of Ukraine,
or undertaking another form of legislation generalization for the thousands of normative acts in this
area, ensuring however that they comply with the Budget, Family and Civil Codes.
á) Economic mechanisms should stimulate the development of the country’s economy, its social direction, the increase in people’s income, first and foremost in their earnings. We need a radical
reform of the system of work remuneration, restoration of the incentive function of wages, definition
of the price of work, an increase in the proportion of wages in the general costs of production, in the
gross national product and in the income of the population.
2. Ukrainian legislation should be adapted to meet the requirements of the European Union, and
more importantly, to guarantee levels of payments which conform with European standards.

215

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
3. The European Social Charter should be ratified as a part of the guarantee of economic and social rights in Ukraine, this making it possible to raise the protection of these rights to a higher level.
4. A contemporary system of social security and social insurance must be created since stable
growth in the standard of living and social harmony will be possible only if systematic changes are made.
5. The allocation of most types of assistance needs to be linked to the family’s level of income.
The actual mechanism for receiving social assistance also needs to be regulated. The first step towards
this would be introducing a single application to receive any forms of assistance. Most important is to
generalize and make accessible for employees of social protection agencies information about the status
and real income of applications. To this end it would be necessary to use not only figures from the
Ministry of Labour, but also data from the State Tax Administration, bodies of the Ministry of Justice
and of Internal Affairs, and insurance funds.
6. A system accommodating funding for health care from many different sources, with elements
of both public and private financing, needs to be developed. Mechanisms for financing need to be
explained clearly to the public, so that all concerned individuals understand the possible conditions of
payment. Distribution of responsibility and powers according to this scheme would be as follows: society must ensure acceptable subsidizing of necessary medical assistance to those who need it, doctors
must within acceptable boundaries take part in providing such subsidized care, and the government
must manage this activity.
7. An effective system of loans to cover studies in higher education institutions should be created.
8. The system for finding work for students of state-owned higher education institutions after their
graduation should be improved.
9. The independence of higher education institutions should be broadened, and self-government
developed.
10. Difficult issues regarding accreditation and certification of non-state educational institutions
need to be resolved.
11. The system of vocational and technical education as one of the key factors in the development
of Ukraine’s economic is also in need of improvement.
12. A system should be created for monitoring the quality of education, the mechanisms of public
control over resources allocated to educational institutions at the level of local budges, mechanisms
for bringing the education system into line with modern needs of the labour market, as well as creating transparent and effective system of incentives for educational workers through encouraging their
professional development.
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XIII. THE RIGHT TO A SAFE ENVIRONMENT: OBSERVANCE
OF ENVIRONMENTAL RIGHTS IN UKRAINE IN 20051

1. THE RIGHT TO AN ENVIRONMENT THAT IS SAFE FOR LIFE AND HEALTH
Article 50 of the Constitution of Ukraine affirms that everyone has the right to an environment
that is safe for life and health.
The Civil Code of Ukraine specifies that this right also includes the right to safe consumer products
(food and everyday items), appropriate, safe and healthy conditions of work, housing and studying.
These provisions of Ukrainian legislation remain, to a large extent, declarations without any substance or implementation in practice since the same legislation provides no outline for steps towards
their practical application.
This is reflected in the mass scale lack of observance or in fact violation of the right to an environment which really is safe for life and health.
In particular, according to statistics from the information and analysis company Eksor, over 30% of
people surveyed considered that the right to an environment that is safe for life and health was not safeguarded at all, more than 40% answered that the right was implemented only to some extent, and a mere
1% said that it was fully achieved.
Parliamentary control bodies, for example, the Accounting Chamber of Ukraine, also point out
the lack of effective state policy in this area.
Protection of the environment cannot wait!2
The State Fund for the Protection of the Natural Environment (hereafter «the Fund») was
created to provide purpose-linked financing of environmental protection and resource saving measures linked with the protection of the environment and aimed at averting, minimizing or eradicating pollution to the natural environment. However this aim was not achieved
through the fault of the main body in charge of allocating funds – the Ministry for Environmental Protection which, in violation of the Budgetary Code of Ukraine, did not ensure effective and lawful management of budgetary allocations of the Fund». This was the conclusion reached by the Panel of the Accounting Chamber after reviewing the Report «On the
results of the audit of the use of financing of the State Fund for the Protection of the Natural
Environment from 2003 – 2005».
The results of the audit demonstrate that unclear planning of work and reporting back on
the results achieved lead to ineffective and unlawful use of budgetary allocations. As a
result, 185.1 million UH, or 59.3 % of the Fund’s spending took place with violations of
legislation.
The lack of a single state scientific and technical policy in the field of environmental protection led to a situation where 8.7 million UH assigned from the central office for scientific
investigations and the implementation of mechanisms for ensuring the protection of natural
resources, were used inefficiently. The audit showed that, in violation of the Resolution
of the Verkhovna Rada of Ukraine «On the basic direction of Ukraine’s state policy in the
1

Prepared by lawyers from the non-governmental international organization ««Environment – People – Law» (EPL) (The
former charitable foundation «Ecopravo-Lviv»), Y. Ostapyk, Z. Kozak, O. Melen, L. Alexeeva, A. Andrusevych and member of
the Board of the Ukrainian Helsinki Human Rights Union, M. Korobko.
2
Considered by the Panel of the Accounting Chamber on 6 December 2005. More detail can be found on the Internet website:
http://www.ac-rada.gov.ua
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field of environmental protection, the use of natural resources and the safeguarding of
environmental safety», the Ministry, having defined the rules and procedure for financing
comprehensive measures using the Fund’s resources, is not ensuring that effective and
comprehensive measures on saving resources are carried out. The appropriate protection
and rational utilization of earth, mineral and flora resources have not been provided, nor
the conservation of the nature reserve fund. Safety measures regarding atomic energy and
radiation are also not being funded.
In his address to the Panel Meeting, the Chairperson of the Accounting Chamber, Valentyn
Symonenko, stressed: «The work of the Ministry cannot be considered effective when a
fourth of the funds available in 2003 and a fifth in 2004 (overall – 51,5 million UH) were not
used and were returned to state revenue, and each third UH from the funds actually spent,
went on something which had no direct impact on the environment».
In 2005, as of 1 November, the situation had worsened! The Ministry had not ensured that
the Fund’s money was used despite the fact that the financial resources coming into the
Fund amounted to 97,1 million UH. And that was at a time when in many Ukrainian cities
the problem of fresh drinking water or that of air pollution were everyday issues needing to
be resolved.
In contravention of Article 25 of the Law of Ukraine «On protection of the natural environment», from 2003-2004 the Ministry did not prepare and submit for the Verkhovna Rada’s
consideration an annual National Report on the state of the environment in Ukraine. .
The conclusions of the Panel of the Accounting Chamber show that there is no mechanism
in Ukraine for carrying out state policy in the sphere of environmental protection and the
particular attention of the Cabinet of Ministers of Ukraine to this issue is needed.
Press Service of the Accounting Chamber

It should be noted that Ukrainian legislation does not have a holistic concept for exercising and
defending the right to an environment which is safe for life and health, although it would be wrong to
not mention certain positive trends towards developing mechanisms for ensuring and exercising certain
component elements of this right.
For example, on 6 September 2005 a new version was passed of the Law of Ukraine «On the
quality and safety of food products». This sets out more stringent demands with regard to ensuring that
food products are safe and of the appropriate quality. It defines in detail methods and ways which can
help the state to ensure that the life and health of the population are protected from harmful factors
which may be linked with food items.
In 2005 amendments were also made to the Law of Ukraine «On ensuring the sanitary and
epidemiological well-being of the population» which intensify control over economic activities whose
implementation can be associated with potential threats to human health.
Providing the population of Ukraine with drinking water as a way of ensuring their right to a safe
environment and protecting the population’s health is a top-priority issue in many regions of Ukraine.
Therefore the adoption by the Verkhovna Rada in 2005 of a nationwide state program «Drinking water
for Ukraine» for 2006 – 2020, aimed at implementing state policy on providing the population with
high-quality drinking water is an important priority area of activity.
Among new additions to Ukrainian legislation, one should also note the Law of Ukraine passed in
2005 «On measures to avert or decrease the use of tobacco products, and their harmful impact upon
the health of the population» which makes it an administrative offence to smoke tobacco products in
prohibited areas.
The Cabinet of Ministers’ Action Plan called «Towards the People» from 4 February 2005 declares
its aim to be the ensuring of the right to a safe environment. Among the important steps directed at
achieving this aim are the modernization and improvement of safety standards of atomic energy stations,
the transformation of the confinement «shelter» at the Chernobyl Nuclear Power Plant into an environmentally safe system, reduction in emissions and dumping of pollutants into the natural environment, an
increase in the role and accountability of local executive bodies and bodies of local self government in the
field of manmade environmental safety, the move towards decentralization of administration in this area.
Not only legislative initiatives have an important role to play in actualizing the right to an environment which is safe for life and health, but also the activities of bodies of local self government. In 2005
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Kyiv joined the San Francisco Urban Environmental Accords. In concluding its environmental agreement, Kyiv underlined its aspiration at the local level to use all measures to ensure the right to an
unpolluted, healthy and safe environment for all members of our society.
Despite the stable development of environmental legislation in Ukraine, including laws on ensuring the right to a safe environment, the level of adherence to these laws is extremely inadequate. The
lack of compliance with environmental protection requirements in all areas of the national economy is
leading to a constant increase in manmade impact on the natural environment.
In Ukraine the tendency continues where, for the sake of economic gain, the state is jeopardizing
the right of a large part of the population to an environment which is safe for life and health.
In 2005, for example, despite active protests from the public, the national atomic energy company
«Energoatom» continued the construction of the Tashlyk hydroelectric power plant which is part of the South
Ukraine Nuclear Power Plant Complex.
No consideration was taken in this of the fact that according to information from the open joint
stock company «Ukrhidroproekt» which is the designer for the final construction stages of the Tashlyk
power plant, changes in the current state of the environment make it impossible to correctly use 1992
criteria for an Environmental Impact Assessment (hereafter EIA) to reach any understanding of the
effect that the construction of the Tashlyk power plant would have on the natural environment.
In addition, according to data from the Ukrainian State Committee for Water Management, the inclusion of the cooling pond of the South Ukraine Nuclear Power Plant (the Tashlyk Reservoir) into a single
hydraulic system together with the Oleksandrivske Water Reservoir would form a direct system of water
supply to the Southern Bug River which is a source of water for the southern zone of the country. This is
in contravention of water environmental legislation, and the sanitation passes do not safeguard the water
supplies and the appropriate quality of water in the lower region of the Southern Bug River.
There is a lack of effective control over compliance with legislative requirements for avoiding
negative effects on the environment – such preventive measures are either not carried out at all, or on
a very low level.
The absence of appropriate preventive checks is evidenced by the growing number of accidents
connected with the presence in the natural environment of harmful (polluted) substances at a concentration in excess of permissible norms for soil, the air, surface water and for drinking water.
In the majority of cases state bodies embark upon controlling activities already after the damage to
the environment and the violations to people’s environmental rights have taken place.
As a result of the production activities of the closed joint stock company «Magniy» (the town of Kalush
in the Ivano-Frankivsk region), in January 2005 an emergency situation arose resulting in an excessive
release of chlorine into the atmosphere. Agencies of the Ministry for Environmental Protection carried out
a check as to whether legislation was being adhered to and applied the appropriate sanctions only after the
pollutants had been released into the atmosphere.
Accidents where offending enterprises are not held responsible for polluting the environment and
violating the right to a safe environment have become a mass-scale phenomenon. In a number of instances, the liability foreseen by the law was absurdly small when compared with the damage inflicted
to the environment or the expenditure required to avert this damage. From the financial point of view
businesses are better off violating environmental legislation and paying negligible fines than spending
large amounts on measures for environmental protection
According to statistics from the Ministry for Environmental Protection32
«During 2006 the inspection subdivisions of the territorial bodies of the Ukrainian Ministry for
Environmental Protection identified 91 cases of emergencies involving pollution of the natural environment, this figure being 24 down on the previous year. Of these:
– 42 cases (47%) were connected with pollution of water resources which cost the state 60,039
thousand UH;
– 21 cases (23%) involved pollution of soil resources, the losses incurred amounting to 580 thousand UH;
– 13 cases (14%) involved air pollution, the losses coming to 220 thousand UH;
– 10 cases (11%) involved pollution as the result of accidents involving radiation;
– 3 cases led to the death of large numbers of fish, resulting in losses of 305 thousand UH;
3

Letter in response to a formal request for information No. 2641 -ê/19/3-12/ñ-162 from 21 March 2006 signed by the
Deputy Minister, A. Hrytsenko. The Ukrainian original can be seen on the «Maidan» website: http://maidan.org.ua/static/
news/1143548125.html.
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– 1 case (1%) was of pollution or damage to a part of the nature reserve fund;
– 1 case (1%) was of damage to flora (costing 63 thousand UH).
The total amount of losses incurred as a result of emergencies involving pollution of the natural environment in 2005 came to around 70,2 million UH, of which approximately 7,2 million (10%) were retrieved
from the culprits.
The greatest losses inflicted upon the state involved pollution emergencies linked with the water of the
Azov and Black Sea (68,8 million UH), similar emergencies with water objects in the Sumy region (116,3
thousand UH), pollution emergencies of soil resources in the Mykolayiv region (468,3 thousand UH.), air
pollution emergencies in the Luhansk region (90,6 thousand UH), the death of fish on a mass scale in the
waters of the Black Sea (296,3 thousand UH).»
State bodies do not often turn to the courts requesting that compensation be awarded for the damage caused the environment and that the state of the environment be restored.
In Ukrainian legislation there are no principles for compensating damage inflicted through the
violation of the right to an environment which is safe for life and health. As a result of this in Ukraine
there is virtually no case law through the courts on defending this right. Isolated rulings issued by courts
in defence of the right to a safe environment are rather the exception, than the norm.
The Dubetsky family who live in the village of Silets in the Sokalsky district of the Lviv region lodged a
civil suit to the state enterprise «Lvivvuhillya» [«Lviv coal»] demanding that the latter move them from the
sanitary protection zone of the mine «Vizeiska» which is a structural subunit of «Lvivvuhillya».
As a result of the activity of the «Vizeiska» mine, the Dubetskys’ land was constantly flooded, on
the territory of their land and garden the amount of pollutants in the water, soil and air by far exceeding permissible norms of their concentration, thus violating their right to an environment safe for life
and health.
On 26 December 2005 the Chervonohradsky Town Court accepted the suit brought by the Dubetsky
family and bound the state enterprise «Lvivvuhillya» to provide the Dubetsky family with a flat so that they
could move away from the polluted territory.
Having identified violations of the right to an environment safe for life and health, state bodies do
not apply means needed to eradicate the violations, and the decisions which are adopted for ensuring
the right to a safe environment are in the majority of cases declarative, and are not implemented.
For example in the summer of 2005, concentrations in excess of acceptable norms of oil products were
discovered in the drinking water of the district of Mlynky in Drohobych, Lviv region. The situation with the
polluted water was recognized as being exceptional and tbodies of local self-government, sanitation and epidemiology surveillance agencies, the Ministry for Environmental Protection and the Ministry for emergency
situations were enlisted to help solve the problem.
After a number of joint meetings, the decision was taken to provide the polluted district with clean
drinking water, and later steps were outlined for providing residents with clean drinking water. None of the
decisions taken were implemented and the residents of the district continue to use polluted water.
Inadequate financing of environmental protection measures undoubtedly encourages the lack of
implementation of decisions of state bodies regarding the exercise and defence of the right to a safe
environment both by the state and at he local level. The lack of sufficient funding for environmental
protection measures is also caused by the fact that spending is in the first instance directed at compensation for damage caused by the violation of the right to a safe environment, and not at preventing
the violation of this right.

2. THE RIGHT OF ACCESS TO ENVIRONMENTAL INFORMATION
Everyone has the right to an environment that is safe for life and health. It is impossible to safeguard this right without ensuring that other rights are exercised, in particular, the right of access to
environmental information4.3.
On 6 July 1999 Ukraine ratified the Convention on access to information, public participation in
decision-making and access to justice in environmental matters (the Aarhus Convention)54
4

The Preamble to the Convention on access to information, public participation in decision-making and access to justice in
environmental matters (the Aarhus Convention, 1998)
5
The Law of Ukraine «On ratifying the Convention on access to information, public participation in decision-making and access to justice in environmental matters» from 6 July 1999 No. ¹ 832-XIV // No. 34 – p. 296
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In compliance with the Aarhus Convention, amendments were introduced to the Laws of Ukraine
«On protection of the natural environment» and «On environmental expert studies». In order to carry
these out, on 18 December 2003 the Ministry for Environmental Protection of Ukraine issued Order
¹ 169 approving Provisions on the rules and procedure for providing environmental information6.5
In the Human Rights Organizations Report «Human Rights in Ukraine – 2004», we already analyzed mechanisms for applying this Convention in Ukraine.
Despite the reasonable quantity of normative legal acts for regulating access of the public to environmental information, practice shows that provisions of this legislation are not fulfilled in adequate
measure, or not at all, and that legal regulation of the issues outlined here are not effectively provided
for in current legislation.
Some problems are linked to general shortcomings in ensuring the right of access to information
which are covered here, and in the Report for 2004, in the section on access to information. Such general deficiencies are vividly demonstrated by practice involving access to environmental information.
In particular, problems over access to environmental information are caused by the unlawful behaviour of officials of local state bodies and bodies of local self-government, as well as by contradictory
legislation.
Such behaviour includes not providing answers to formal requests for environmental information
or simply not responding at all.
The international non-profit-making organization ««Environment – People – Law» (EPL) has over
a period of many years been providing legal assistance to residents of the Vilshyna settlement in Silets, the
Sokalsky district of the Lviv region who are defending their right to an environment safe for life and health.
In order to provide such legal support, EPL needed to obtain information about the measures applied to
deal with an emergency involving the flooding of the Vilshyna settlement in 2005. To this end, EPL sent a
formal request for information to the Department of Emergency Situations. It did not receive any response
to the request in the time period stipulated by legislation.
It is fairly common for officials of state bodies and bodies of local self-government to refuse to
provide environmental information requested on grounds which are in contravention of Ukrainian
legislation. For example, the claim may be made that there is no well-founded objective for receiving
the environmental information or no information regarding its subsequent use.
Ukrainian citizen, H., on 23 July 2005 sent the Izyaslavsk district state administration of the Khmelnytsky region a request for information, asking to be sent in the appropriate manner an authorized copy of
tat district state administration’s Instruction from 24 March 2004 No. 85/2004 (on reducing the water level
in the upper part above the lock of the river Horyn) and copies of the documents on the basis of which the
Instruction was adopted. In its Letter from 26 August 2005 No. 292 the Izyaslavsk district state administration of the Khmelnytsky region refused to provide copies of the official documents requested since Mr. H.
had not indicated what he wished to do with the documents.
In a number of cases the environmental information has not been provided because the relevant
state bodies or bodies of local self-government have unwarrantedly classified the said information as
being on restricted access, as documents and information which cannot be provided in response to
such formal requests.
A court case continued during the entire year over the refusal by state bodies of the city of Kryvy Rig to
provide A. Bily with the opportunity to see the planning documents of the regional and city councils drawn
up in accordance with the Resolution of the Cabinet of Ministers of Ukraine from 10 January 2002 No. 14
«On approving an Inter-disciplinary comprehensive program «The Health of the Nation»
His approach with regard to this to the governing body of the city received the following response from the Head of the Department of Health of the Executive Committee of the City Council,
V. Krupoder:
«With regard to the subject matter of your appeal, the Department of Health informs that in accordance with Article 21 of the Law of Ukraine «On Information», information of bodies of local selfgovernment is officially documented information which is produced as a result of the ongoing activity
of bodies of local self-government.
The decision in question, «On the regional Inter-disciplinary comprehensive program «The Health of
the Nation» for 2002 – 2011» of the Dnipropetrovsk Regional Council is not an act of bodies of local selfgovernment, as per Article 59 of the Law of Ukraine «On local self-government in Ukraine». That is, this
6
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decision can be considered confidential information as foreseen when dealing with nformation which is in
the possession of another body and is circulated at their wish.
In view of the above, the Department of Health of the Executive Committee of the City Council is unable to provide you with a copy of this decision.»
It is not rare for officials of state bodies or bodies of local self-government who receive requests for
environmental information to send the member of the public to other bodies although they themselves
should be in possession of the information sought. Alternatively they do not keep the time periods set
down for considering whether the information requested can be provided.
On 18 March 2005 the Dniprodzherzhinsk public environmental organization «Holos pryrody» [«Voice
of Nature»] sent the Head of the Lviv City Council a formal request for information on the waste discharges
from industry into the Lviv sewage system. In April 2005 a letter arrived providing no response to the questions which the organization had asked.
On 7 June 2005 the public organization once again approached the Lviv City Council and repeated
their request to provide complete information in response to their list of questions. These questions concerned
the Lviv city municipal purification plants which take waste water from the brewery and yeast factory, and
the water use and disposal at the brewery and yeast factory. The repeat request received a response from
the Lviv City Council Executive Committee which only answered two of the questions, those concerning the
contact details of the factories. No answer was provided to the remaining 14 questions, and instead there
was a recommendation to seek the environmental information directly from the factories.
Mechanisms for actively publicizing environmental information via the Internet remain insufficiently developed and applied in Ukraine. Although the country has taken the first steps towards
informing the public through websites of state bodies and bodies of local self-government, their quality
and comprehensive nature elicit serious reservations (for example, the lack of websites – of 27 territorial departments of the Ministry for Environmental Protection of Ukraine only 9 have their own
websites76, outdated information or lack of it, difficulty in looking for information).
«In Ukraine no clearly-defined system has been created for publicizing information about the state of
component parts of the natural environment, about factors having an impact on the state of the environment and of health, people’s living conditions, as well as about state policy in this area and the situation as
regards legislation on environmental issues.
Civil servants, and not only representatives of those structures within the Ministry for Environmental
Protection, but those of other state institutions holding environmental information, are far from always eager
to assist in systematically making such information public. The greater part of the public, particularly in
the regions, have no access to information about the rate of waste disposal of the enterprises polluting the
environment with whom they live, about the state of the air, water, soil and natural objects, as well as about
biological diversity. The management of the enterprises and other objects polluting the environment are still
less interested in making information about the state of the environment public».87
The question was therefore raised in the Verkhovna Rada of holding parliamentary hearings «On
the situation and steps for improving public access to environmental information, public participation
in decision-making and access to justice in environmental matters within the context of Ukraine’s
European integration» They were planned for October 2005. The resolution on the hearings was already on the agenda for 8 September 2005, however it was not in the end voted on. The deputies it
would seem did not understand the importance of this issue.

3. THE RIGHT OF MEMBERS OF THE PUBLIC TO TAKE PART
IN THE DECISION-MAKING PROCESS OF STATE BODIES
The right of individuals to participate in the management of state matters, including issues involving the environment and environmental rights, is enshrined in the Main Law of Ukraine – the
Constitution (Article 38), together with the right to take part in nationwide and local referendums.
The Law of Ukraine «On the protection of the natural environment» specifies the procedural rights
linked to decisions regarding the environment, in particular:
7
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1) the right to take part in debating and tabling proposals for draft laws of normative legal acts and
material on locating, erecting and reconstructing construction projects which could have a negative
impact on the environment, in presenting recommendations to state bodies and bodies of local selfgovernment and legal entities taking part in the decision-making process on these issues;
2) participation in devising and carrying out measures on environmental protection, and rational
and integrated utilization of natural resources;
3) participation in public hearings or open sessions on issues involving the influence of planned
activities on the environment at the stage of locating, designing, constructing and reconstructing construction projects and in carrying out public environmental expert studies.
It is interesting that the third group of rights effectively duplicates the first group, since public
hearings or open sessions are a form of public participation during the carrying out of environmental
expert analysis of documentation on the construction, location and reconstruction of construction
projects, while participation in public environmental expert studies is a means of taking public opinion into consideration when making decisions which could have an impact on the environment. For
example, public environmental expert opinions may be sent to bodies responsible for taking decisions
on issues involving the location of certain construction projects or carrying out certain environmentally
harmful activities and have recommendation status. In addition, the right of legal entities taking part
in decision-making on these issues to table proposals to state bodies or bodies of local self-government
would be difficult to call an independent right since it is one of the forms of public participation in
debating and presenting proposals to material on the location of certain environmentally dangerous
objects, etc. For example, Article 11 of the Law «On environmental expert studies» sets out forms of
public participation in the process of environmental expert analysis, which includes speaking out in the
mass media, presenting written comments, proposals, recommendations, including representatives of
the public in expert groups and commissions.
The Aarhus Convention foresees the right to participate in decision-making on specific types of
activity, to participate in addressing issues concerning plans, programs and policy linked with the environment and in preparing normative legal acts. In carrying out the Convention’s provisions, the Ministry for Environmental Protection drew up its Regulations which slightly extend the types of decisions
which the public can become involved in.
For example, the regulation regarding public participation in decision-making in the area of environmental protection gives a list of types of decisions the public can take a role in which involves issues
that have or could have a negative influence on the state of the environment. Such issues include:
– the preparation of inter-governmental, state, regional, local and other programs, local action
plans, strategies and other documents;
– the drawing up of draft laws and of other normative legal acts;
– carrying out state environmental expert studies with the use of 1992 material on Environmental
Impact Assessment of dangerous construction projects and types of activity;
– the issuing of appropriate documents for the use of natural resources, for the deliberate release
of genetically modified organized organisms into the environment, as well as activities which are connected with polluting the natural environment, handling dangerous substances, waste products, as well
as their disposal;
– expenses connected with undertaking environmental protection measures financed by funds for
environmental protection.
The Regulations of the Ministry for Environmental Protection thus broadens the scope of issues
which the public should take a role in, and extends them to a national context taking into consideration
specific features of the process of decision-making in Ukraine.
The right of the public to participate in decision-making can, for convenience when illustrating
the state as regards their adherence in Ukraine, be loosely divided according to their focus into the
following groups:
1) participation in debating and putting forward proposals for drafts of normative legal acts, in
drawing up inter-governmental, state, regional, local and other programs, local action plans, strategies
and other documents;
2) participation in debating and putting forward proposals on material on the location, construction and reconstruction of construction projects which could have a negative influence on the state of
the environment;
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3) the issuing of appropriate documents for the use of natural resources, for the deliberate release
of genetically modified organized organisms into the environment, as well as activities which are connected with polluting the natural environment, handling dangerous substances, waste products, as well
as their disposal;
4) participation in the preparation and execution of measures for protecting the environment, for
ensuring rational and integrated use of natural resources, participation in decision-making on expenditure connected with carrying out environmental protection measures financed by funds for environmental protection.
3.1. PARTICIPATION IN DEBATING AND PUTTING FORWARD PROPOSALS FOR DRAFTS OF NORMATIVE
LEGAL ACTS, IN DRAWING UP INTER-GOVERNMENTAL, STATE, REGIONAL, LOCAL AND OTHER
PROGRAMS, LOCAL ACTION PLANS, STRATEGIES AND OTHER DOCUMENTS

The right to take part in discussing and making suggestions on drafts of normative legal acts is a vital
prerequisite of a democratic society. This right is virtually not complied with in Ukraine since drafts of
normative acts are not widely publicized among the population, with only isolated drafts able to be found
on the websites of the appropriate ministries or the Verkhovna Rada of Ukraine. Taking into account the
fairly small percentage of members of the public who have access to the Internet, this way of ensuring
the right of citizens to put forward proposals on drafts normative legal acts must be seen as ineffective.
With regard to public debate on draft laws, aside from isolated exceptions, this process does not
take place at all. For example, the draft of the new Forest Code of Ukraine which foresees the possibility
of privatization of land plots of the Forest Fund was approved by the Verkhovna Rada on 8 February 2006
and signed by the President without any preliminary public discussion.
Unfortunately state bodies do not understand and do not have a mechanism established by law
for holding debate on drafts of normative legal acts. Neither the Verkhovna Rada, nor the President,
nor the Cabinet of Ministers of Ukraine have the relevant instructions or any other documents which
would regulate the procedure for organizing public consideration of normative legal acts, or the process
of gathering, processing and analyzing proposals from the public on specific draft laws.
Such debate on drafts of normative legal acts often only takes place in cases where public organizations have been involved in drawing them up, or where a grant has been received for their preparation, where there has been considerable coverage of a particular draft act, or where state bodies get
involved in response to active members of the public who, of their own initiative, send them their
comments without waiting for formal public debate.
From our experience in EPL (««Environment – People – Law») we can say that sometimes even
drafts of normative legal acts are not only not circulated, but are actually made inaccessible to the public.
We learned, for example, from the mass media about a draft version drawn by the Ministry of Fuel and
Energy of Ukraine of The Basic Principles of Ukraine’s Energy Strategy up till 2030. This strategy foresees
the development of nuclear energy and plans to build over ten nuclear reactors which, obviously, filled us
with outrage and concern. In October 2005 we therefore approached the Ministry of Fuel and Energy in
order to receive copies of this document. We asked for information about the procedure for gathering comments and for public debate of the said document, but received no response and therefore prepared and
lodged with the court the appropriate civil suit. In the meantime, on 15 March 2006 the Cabinet of Ministers
approved the energy strategy without any public debate.
On 15 September 2005 the President of Ukraine issued a Decree «On ensuring public participation in the
formation and implementation of state policy» aimed at developing effective mechanisms for the partnership of
state and institutions of civic society, at improving the activities of state bodies and bodies of local self-government and at increasing public impact on the process of state decision-making. Measures were set out to undertake before 1 November 2005 public expert studies on the activities of state bodies and bodies of local self-government with assessment of the level of their interaction with members of the public and with civic organizations.
This Decree did not become widely known and there is no evidence of any expert evaluations of the
activities of state bodies having been carried out.
Such an unsatisfactory situation with regard to the right of the public to take part in commenting on
drafts of normative legal acts cannot be considered normal, and citizens need to fight it and demonstrate
a more active civic position. This may be expressed by lodging complaints with the courts, or using other
means of demanding that the public be included in making comment on the most important documents
regarding protection of the environment.
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One must also mention the involvement of individuals and the public in general in commenting on the
National Reports on the Implementation of Multilateral Environmental Agreements. Throughout 2005 the
environmental law NGO «EcoPravo-Kyiv»98, with the support of the UN Environment Programme (UNEP),
carried out a project aimed at promoting public involvement in the preparation of National Reports on the
Implementation of Multilateral Environmental Agreements (MEA), specifically: the Convention on Access to
Information, Public Participation an Access to Justice in Environmental Matters (Aarhus Convention); the
UN Framework Convention on Climate Change; the Convention on Biological Diversity and the Convention
on the Protection of the Black Sea from Pollution. Since the public has an important role to play in the
implementation of MEAs yet there is only limited experience of public involvement in the process of national
report drafting, «EcoPravo-Kyiv», together with the Ukrainian Ministry for Environmental Protection, have
endeavoured to identify optimal and effective ways of involving the public in the process of national reporting on the implementation of MEAs which will make it possible in the future to use this mechanism more
effectively and to secure it as a legal tool.
Debate held in September 2005 in the Aarhus Information and Training Centre of the Ukrainian
Ministry for Environmental Protection on the Draft of the Third National Report of Ukraine on the Implementation of the Convention on Biological Diversity and the mechanisms for involving the public and other
interesting parties in the preparation of national reports under the Convention demonstrated the level of
public concern regarding the resolution of these issues. Many of those participating stressed the lack both of
state priorities with regard to preserving biological diversity, and an environmentally systematic approach to
the problem of using natural resources and averting their becoming exhausted.
3.2. PARTICIPATION IN DEBATE AND THE PRESENTATION OF PROPOSALS ON MATERIAL REGARDING
THE LOCATION, CONSTRUCTION AND REBUILDING OF CONSTRUCTION PROJECTS
WHICH COULD HAVE A NEGATIVE IMPACT ON THE STATE OF THE NATURAL ENVIRONMENT

One of the most widespread ways of ensuring the right to participation in debate and in putting
forward proposals on material regarding the location, building or rebuilding of construction projects
which could have a negative impact on the state of the natural environment is seen in the role of
members of the public in the process of environmental expert studies.
The exercising of the right of individuals to take part in the process of state environmental expert
studies on the implementation of construction projects and types of activity which present heightened
environmental hazards is promoted by the publication in the mass media of information regarding the
environmental effects of the activity indicating the beginning of the process of carrying out state environmental expert studies. Although the cases where the publication is late, or where it does not provide
details about the aim or the ways of informing the public, about the body to whom one should address
ones comments and opinions, or the timescale for carrying out the analysis and the place where one
can read the documentation on the construction work are fairly frequent, the basic trend is positive,
and the publication of such applications makes participation in the expert study available to at least
those members of the public and civic organizations who associate such an application with the beginning of the process of carrying out state environmental expert studies by bodies of the Ministry for
Environmental Protection, or by the Ministry itself.
During the most recent years of its activity, EPL has lodged a number of civil suits against the
Ministry for Environmental Protection (departments for the environment and natural resources in the
regions) appealing against the conclusions of environmental expert studies. These were linked with the
fact that the Statement on Environmental Consequences was not made public on time, or at all, which
constituted both an infringement of the procedure for carrying out state environmental expert studies,
and a violation of the public’s right to participate in the expert study. This has achieved the effect that
the bodies carrying out the environmental expert studies have begun to make sure that the required
Statement is published and to involve the public in commenting on the material which is provided in
state environmental expert studies.
In 2005 the Ministry for Environmental Protection twice provided the public via the Aarhus Centre with
documentation for an environmental impact estimation (EIA) on the construction of Phase II of the deep
water Danube – Black Sea Canal via the Bystroye Estuary for their comments. This was preceded by total
lack of openness about the process of the civic TEO [Technical Economic Justification] expert study and documentation at Phase I of the Danube – Black Sea Canal in 2004 and the refusal to allow the public access
9
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to EIA documentation. One of the shortcomings of the system for involving the public in environmental expert
studies is that only a limited number of members of the public (those on the Centre’s database) are aware of the
existence of EIA documentation in the Aarhus Centre, which makes the response to the documentation weak.
After repeated complaints from EPL and other environmental protection organizations during 2005
over the illegal construction of the gas pipe Yalta – Foros – Sevastopol through the territory of the Yalta
mountain and forest nature reserve, in the absence of a positive conclusion from a state environmental
expert study, the Ministry for Environmental Protection provided the Aarhus Centre with the EIA Material
on the gas pipe for public comment on the material. EPL and a number of organizations send their critical
comments on this activity which resulted in the Ministry issuing a negative conclusion from the state environmental expert study on the plan to build the gas pipe.109
On 27 May 2005 the Second Meeting of Parties to the Aarhus Convention began in Almaty (Kazakhstan).
More than 30 countries who are signatories to the Conventions approved a decision to impose political sanctions against Ukraine over its violation of the basic provisions of the Convention through the construction of
the deep water Danube – Black Sea Canal. In response to the complaint from the environmental law NGO
EPL (then named EcoPravo-Lviv), back in February 2005 the Committee on Observing the Convention
acknowledged that Ukraine had breached its commitments as regards ensuring the transparency of the construction, not least by ignoring public opinion, and with regard to the basic rights of the public to information
and participation in the holding of state environmental expert studies11.10.
In a number of regions active citizens take part in state environmental studies on construction
projects which concern them (for example, the construction of nuclear power plants) by sending the
departments for the environment their comments, opinion, sometimes as collective appeals reflecting
the attitude of local residents to a particular project.
One can thus speak of a positive tendency as regards the exercising by citizens and NGOs of their
rights, and the issue of whether this becomes a standard part of the procedure of a given state body depends
in the first instance on the activity of citizens themselves, as well as on the level of their legal knowledge.
One of the forms public participation can take is the carrying out of public environmental studies.
This, however, occurs very rarely due to various difficulties with finding experts, gaining access to the
necessary documentation for comment, the time-consuming nature of such studies, as well as because
the conclusion have only a recommendatory status.
On 8 September 2005 the Law of Ukraine «On the Rules and Procedure for taking decisions on
the location, planning and building of nuclear power plants and installations intended for handling
nuclear waste problems which are of national significance».
Article 3 of this Law assigns the public the modest role of adviser. It is foreseen that state bodies at
various levels will take decisions after carrying out a local advisory survey of Ukrainian citizens (a consultative referendum) on the issue. Bearing in mind the lack of definition as regards the procedure for the
survey and the accustomed control exercised by state functionaries, one can assume that the results of such
surveys will not be given any particular weight. The role designated the public here does not comply with
the objective «to increase the impact of the public in state decision-making» declared in the Presidential
Decree «On ensuring public participation in the formation and implementation of state policy».
3.3 THE ISSUE OF APPROPRIATE DOCUMENTS FOR THE UTILIZATION OF NATURAL RESOURCES,
FOR THE INTENTIONAL RELEASE OF GENETICALLY MODIFIED ORGANISMS INTO
THE ENVIRONMENT, FOR ACTIVITIES CONNECTED WITH THE POLLUTION OF THE NATURAL
ENVIRONMENT, THE HANDLING OF HAZARDOUS SUBSTANCES, WASTE PRODUCTS AND THEIR
DISPOSAL, AS WELL AS PARTICIPATION IN DRAWING UP AND CARRYING OUT MEASURES
TO PROTECT THE ENVIRONMENT, THE RATIONAL AND INTEGRATED UTILIZATION OF NATURAL
RESOURCES, PARTICIPATION IN DECISION-MAKING WITH REGARD TO SPENDING CONNECTED
WITH ENVIRONMENTAL PROTECTION MEASURES WHICH ARE FINANCED BY FUNDS
FOR THE PROTECTION OF THE NATURAL ENVIRONMENT

Unfortunately, in this area it would be difficult to find any positive examples of such public participation.
One of the ways of ensuring the participation of individuals and the public as a whole in decision-making by environmental protection agencies is the activity of public councils under the auspices
10
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of environmental departments in the regions, however such councils have permanent members and
consequently a fairly limited number of their «own» people and organizations that play a role. These
councils, most often, have greater access to information about the activities of departments and how
they go about taking decisions and try to participate in such decision-making in cases which have received a great deal of public attention. For example, it is known that the Ministry for Environmental
Protection reports to the Public Council on the Use of Finance of the State Fund for the Protection of
the Natural Environment, however the public are not involved in the actual process of taking specific
decisions on how the financing is distributing between contract applicants.
The situation as regards the observance of citizens’ rights to take part in decision-making on issues
which have an impact on the environment is thus characterized by small, yet positive trends towards
wider involvement of citizens in commenting on normative legal acts, documents on construction
projects, etc. However, the exercise of these rights depends, in the first instance, on the active participation of citizens themselves, and this needs to be increased through environmental law awareness, the
broadening of positive experience and impact on environmental awareness.

4. DEFENCE THROUGH THE COURTS OF ENVIRONMENTAL RIGHTS
In order to ensure the right to an environment which is safe for life and health, the right of access
to information, public participation in decision-making on environmentally significant issues, and the
exercise of other environmental rights, the appropriate effective court control is required, with the help
of which people can quickly defend and reinstate their violated rights.
The Civil Procedure Code (CPC) of Ukraine stipulates that all individuals have the right to approach the court in defence of their violated, unrecognized or disputed rights, freedoms or interests.
According to the rules of the CPC, one may thus use the courts to defend such violated rights as the
right to an environment which is safe for life and health, and the right to compensation for the damages
incurred by the violation of this right, the right to general use of natural resources, the right to own
natural resources, the right of free access to environmental information, to have any hazards caused as
a result of business or other activities which threaten people’s health removed.
For example, in the summer of 2005, EPL (representing the interests of local residents) initiated procedure appealing against the conclusion of the state environmental expert study into a building plan for
a motorway between Lviv and Krakovets12.11.According to the plan, the motorway is to pass through the
territory of the villages of Zavadiv and Zashkiv, as well as through a water reservoir which has enormous
potential for recreation. The width of the earth strip under the road is around 30 metres, and the vehicle
capacity would be approximately 20 thousand vehicles per day. The road is designated as Category 1 despite
the fact that during the environmental expert studies and the taking of other decisions related to the plan,
public opinion was not taken into consideration. After numerous drawn-out court hearings, the Solomyansky
District Court in Kyiv did not in fact recognize the suit brought by residents to be justified, and did not
revoke a decision of environmental impact which had been made without taking the opinions of concerned
members of the public into consideration.
Yet is it possible to turn to the courts in the case of a violation of environmental protection legislation committed by a participant in economic relations or by a state body, when no subjective right was
breached? Can the average citizen lodge an appeal in the courts against, for example, a Presidential
Decree passed with infringements of the Law «On the Nature Reserve Fund», basing this on the legitimate interest in preserving the environment?
Ukrainian citizen, D.B. Skrylnikov, lodged a civil suit with the Local Court of the Pechersky District in
Kyiv, asking that Point 3 of the Presidential Decree on the decision of the Council of National Security and
Defence of Ukraine from 6 June 2003 «On the situation as regards the implementation of the Presidential
Decree from 10 August 1998 No. 861 «On creating a Danube Biosphere Reserve» and the prospects for
building a shipping route between the Danube and the Black Sea, be declared illegal.1312
These amendments were initiated by the Ministry of Transport which for a long time, despite the protests of scientists and the public, has been lobbying the construction plan for a shipping canal «Danube –
Black Sea» through the zone of the biosphere reserve. In the opinion of the claimant, Point 3 of the Decree
which is in dispute was adopted with violations of procedure established by legislation for changing borders,
12
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categories and for abolishing the status of territory and objects of the natural reserve fund, and it violates
the rights and interests of citizens.
Skrylnikov argued that he had the right to appeal to the court because the above-mentioned Decree
violated the right of exclusive ownership of the people of Ukraine (and his right as a Ukrainian citizen) to
the land, its mineral wealth, its airspace, water and other natural resources, and its continental shelf and
exclusive (sea) economic zone, as well as the right to the territory of its nature reserves, reserve zones of
natural biosphere reserves, the land and other natural resources forming part of national parks.
The claimant also stated that with his law suit he was defending his legitimate interest in the protection
and preservation of nature reserves and nature itself as the first principle of his life and of the life of society
which was being violated by the Presidential Decree.
The court, having ignored the issue of compliance with legislation in the passing of the Decree, dismissed
the claim, stating that «in view of the nature of the amendments introduced to the Presidential Decree from
10 August 1998, the court does not consider that the borders, category or status of the Danube Biosphere
Reserve were in any way changed» and does not perceive any violation of the rights, freedoms or interests
of the claimant in the passing of this Decree. Mr Skrylnikov has appealed this ruling in the Appeal Court.
The Constitutional Court of Ukraine in its ruling from 1 December 2004 stated that the concept
«interests protected by the law» which is used in logical and sense-related connection with the concept
of «the law», must be understood as the wish to make use of specific material and / or non-material
goods. These are conditional upon the general content of objective and not directly mediated subjective law with the simple legitimate permission which is the independent object of court defence and
other means of legal protection which are aimed at meeting individual and collective needs which do
not run counter to the Constitution, the laws of Ukraine, public interest, justice, honesty, reason and
other general law principles.
In the context of what has been said above, one must consider as extremely important the regulation of the new Civil Code of Ukraine according to which any activity of individuals and legal entities
which lead to the destruction, spoiling or pollution of the environment is illegal. Each individual has
the right to demand that such activity be stopped. The activity of individuals and legal entities which
causes damage to the environment may be suspended by court ruling. That is, in the given case, there
is no demand that the given activity violates the rights of a specific individual. All individuals, whether
or not they are directly concerned, have an interest in preserving the environment, and therefore, the
right to call for the suspension of such activity.
It should however be mentioned that court cases on such claims are exceedingly complicated,
both due to the difficulty of gathering proof, finding experts who would take the public’s side, and
because it is hard to prove the causal link between the unlawful actions and the damage inflicted to
the environment.
Unfortunately, the experience of the residents of Kryvy Rig who lodged claims to industrial enterprises about the damage caused their health through pollution of the environment was also negative,
with the local courts closing the cases as unproven. Complicated procedure for running court cases,
as a rule, with the court considerations being long and drawn-out, deter citizens from applying to the
courts on issues connected with violations of environmental protection legislation.
Some hope for positive movement in the area of access to the courts appeared with the entry into
force on 1 September 2005 of a new procedural code – the Code of Administrative Justice of Ukraine
(hereafter CAJU) which is aimed at protecting the rights of individuals and physical entities in the area
of public-legal relations from violations on the part of those holding positions of authority.
The new code, while not providing accelerated procedure for reviewing cases, as demanded by
the Aarhus Convention, does consolidate other positive aspects. For example, the burden of proof in
the case of a law suit brought by an individual or legal entity against those in positions of authority is
on the respondent who must show that their actions (for example, in refusing to provide information)
were lawful.
In addition, the Code of Administrative Justice allows claimants, whether individuals or legal entities, to lodge court suits where they are registered as resident, and not at the place where the respondent (the holder of a position of authority) is located. This undoubtedly improves the quality of access
to justice from the economic point of view.
Moreover the court fees for CAJU is fixed and universal for both individuals and legal entities,
constituting 3 UH 40 kopecks, which can be considered the minimum rate for consideration of the
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case in accordance with the demands of the Convention since payment for expenses on the information and technical back-up for the court case are not set down in the CAJU rules.
In autumn 2005 an application lodged by EPL was considered by the court according to the rules
of administrative justice. It called for the actions of the Sanitation and Epidemiological Station (SES) of
the Yavorivsky District of the Lviv Region to be declared illegal and the infringed right to information to
be reinstated. EPL was appealing against the refusal of the SES to provide information about the level of
compliance with rules during the storage of waste products at one of the enterprises under their supervision.
During the consideration of the case, the court came to the conclusion that the response provided by the SES
could not be considered an answer to the question put, and therefore allowed EPL’s claim. In its ruling it
bound the respondent to provide EPL with the requested information in full within a one-month period.
The real state of affairs at the present time shows that there is no special, accelerated and cheaper
procedure for considering such cases in Ukraine. Civil suits aimed at reinstating the infringed right to
information are reviewed in general procedure and are payable like other non-property suits.
It is important that access to justice, in accordance with the Aarhus Convention, although applied
first and foremost to demands regarding access to information and participation in the decision-making
process, can be extended to other issues. For example, the provisions on access to justice are applied
to members of the public demanding a review of rulings passed in violation of domestic environmental
legislation.1413
The Convention calls for members of the public, if they meet the criteria established by any legislation which may exist, to have access to administrative or court procedures for appealing against the
actions and / or omissions of private individuals or state bodies which violate legislation concerning
the environment.
The experience gained by other countries shows that the courts deem any individual to have an
interest in protecting the environment based on the constitutional right to an environment which is safe
for life and health, as well as the duty to defend this right.1514In view of this, Ukraine needs to develop
and consolidate the practice of court consideration of cases arising out of civic suits aimed at defending
the legitimate interest of citizens in preserving the environment.
The Aarhus Convention gives NGOs much wider legal capabilities than those allowed for by
Ukrainian legislation. For example, any NGO is recognized as being the «concerned public» in a case
regardless of whether any particular rights of the specific NGO or of its members were violated, on
condition that the NGO fulfils the following requirements:
– it must be recognized as being an NGO in compliance with national legislation;
– one of its aims must be the protection of the environment, for example, in its charter there
should be a provision stating that one of the objectives for the organization’s activities is to protect the
natural environment16.15
Using these provisions of the Convention, at the end of 2005 EPL lodged a civil suit to have the conclusion of the state environmental expert study on a revised plan for the construction of the Tashlyk
Hydro-accumulating Nuclear Power Plant declared invalid. The given conclusion does not directly
impinge upon the rights and legitimate interests of EPL and its members however the NGO considers
that it was produced with an enormous number of infringements of legislation on environmental protection. The claim was accepted for consideration by the Economic Court of the Lviv Region.
Another commitment which Ukraine has taken on in the area of ensuring access to justice is to
create mechanisms for providing help to eliminate or weaken the financial or other factors standing
in the way of access to justice. On the basis of specifically this provision, in March 2005 the state
deputies V. Olujko and V. Novak tabled a draft law in the Verkhovna Rada on introducing appendices
to Article 4 of the Decree of the Cabinet of Ministers of Ukraine «On State Customs and Excise»
(regarding citizens’ access to justice on issues that affect the environment). The Verkhovna Rada was
asked to consider the possibility of waiving payment of state duty on civil suits demanding compensation for damage caused to citizens’ health and property as the result of negative impact on the natural
environment17.16.The authors of this document are aiming to increase the number of relevant civil suits
which at present is exceptionally small despite the huge number of violations of legislation on environmental protection. Unfortunately, the draft law has not yet been placed on the parliamentary agenda.
14
15
16
17

On implementing the Aarhus Convention – UN, New York – Geneva, 2000
Implementing the Aarhus Convention: A User Guide for Officials in Ukraine. – Kyiv, 2004, p. 103
Implementing the Aarhus Convention: A User Guide for Civil Society in Ukraine – Kyiv, 2004. – p. 30
The draft law is available (in Ukrainian) on the Internet at: http://www.rada.gov.ua:8080/pls/zweb/webproc4_1?id=&pf3511=23792.
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5. RECOMMENDATIONS
1. To increase the control functions of state bodies in the area of protection of the environment,
including significantly increasing the level of administrative liability for offences in the area of environmental protection. To support environmental safety;
2. To prepare institutional and organizational mechanisms for involving members of the public in
decision-making on issues which concern the environment both at the level of state executive bodies,
and of bodies of local self-government, and the broadening of positive experience;
3. To ensure that members of the public are informed on a broad and systematic basic about the
state of the environment, about the activities of state bodies and bodies of local self-government, and
about decision-making which will have an impact on the environment;
4. To make it mandatory to publicly announce Statements on the environmental consequences of
activities in advance of environmental expert studies, to involve the public and to take public opinion
into consideration in the conclusion of environmental expert studies, and to make it impossible to refuse access to EIA materials and other documentation submitted for the environmental expert study.

APPENDIX 1
Statistical information on the number of individuals convicted of environmental crimes in 20051817
Article of the
Criminal Code
of Ukraine

Number of convictions

Type of crime
part. 1

p. 2

p. 3

p. 4

p. 5

p. 6

1

2

3

4

5

6

Crimes under the 2001 Criminal Code of Ukraine

18

236

Infringement of environmental safety regulations

0

0

0

0

0

0

237

Measures not taken to eliminate the consequences of
environmental pollution

0

0

0

0

0

0

238

The concealment or distortion of information regarding the environmental condition or about illnesses
among the population

0

0

0

0

0

0

239

Pollution or damage to soil

2

1

0

0

0

0

240

Infringements of regulations on protecting natural minerals

122

1

0

0

0

0

241

Air pollution

0

0

0

0

0

0

242

Infringements of regulations on protecting water resources

0

0

0

0

0

0

243

Pollution of the sea

0

0

0

0

0

0

244

Infringements of legislation on Ukraine’s continental
shelf

0

0

0

0

0

0

245

Destruction or damage to forest areas

1

0

0

0

0

0

246

Illegal forest felling

307

0

0

0

0

0

247

Infringements of legislation on protecting flora

0

0

0

0

0

0

248

Illegal hunting

16

15

0

0

0

0

Statistics from the State Court Administration of Ukraine
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249

Illegal fishing, poaching of wild animals or other water-related poaching business

276

40

0

0

0

0

250

Carrying out controlled explosions in violation of regulations for protecting fish reserves

0

0

0

0

0

0

251

Violation of veterinary norms

0

0

0

0

0

0

252

The deliberate destruction or damaging of territory under state protection, and of parts of the Nature Reserve
Fund

2

0

0

0

0

0

253

Planning or exploitation of constructions with systems
for protecting the environment

0

0

0

0

0

0

254

Wasteful exploitation of land

2

0

0

0

0

0

261

Attack on places where there are things presenting particular hazard to the surrounding environment

0

0

0

0

0

0

265

Illegal handling of radioactive material

9

0

0

0

0

0

266

Threatening to steal or use radioactive material

0

0

0

0

0

0

274

Infringements of regulations on nuclear and radiation
safety

0

0

0

0

0

0

326

Infringements of regulations on handling microbiological or other biological agents or toxins

0

0

0

0

0

0

327

Preparing, remaking or selling food items or other productions which have been contaminated by radiation

0

0

0

0

0

0

414

Infringements of regulations on handling weapons, as
well as substances and items presenting particular hazard to the surrounding environment

2

1

3

0

0

0

439

The use of weapons of mass destruction

0

0

0

0

0

0

440

Preparation, production, procurement, storage, sale
and transportation of weapons of mass destruction

0

0

0

0

0

0

441

Ecocide

0

0

0

0

0

0

Crimes under the 1960 Criminal Code of Ukraine
228-3

Stealing radioactive material

1

0

0

0

0
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XIV. THE RIGHTS OF THE CHILD1

1. SOME GENERAL ISSUES
This section provides an overview of only some of the issues connected with the observance of
children’s rights in Ukraine. The nongovernmental organizations carrying out monitoring of the observance of children’s rights in Ukraine still have little systematic experience. The information presented
here is the result of data gathered from different civic organizations working in the area of children’s
rights or providing social support to families and children.
Up till now the most widespread form of public monitoring of children’s rights was the activity of
a coalition of civic organization on preparing alternative reports to the UN Committee on the Rights
of the Child. The UN Convention on the Rights of the Child is a fundamental document setting out
legal standards for the protection of children’s rights. This Convention was ratified by Ukraine on
27 February 1991 and came into force for Ukraine on 27 September 1991. In contrast to previous
Declarations, the Convention on the Rights of the Child is a legally binding document for the states
which ratify it, and has a controlling mechanism. The said mechanism is connected with the Genevabased Committee on the Rights of the Child, a group made up of 10 experts which reviews the periodic
reports from governments regarding their implementation of the provisions of the Convention.
Ukraine’s current legislation and the related state programs proclaim wide-ranging guarantees for
the protection and development of the child. However, any activity in this area should be based on
the general observance of human rights and the rights of the child which, unfortunately, is not the
case. This is confirmed by the recommendations of the UN Committee on the Rights of the Child on
Ukraine’s periodic reports.
«...The Committee remains concerned however that the State youth policy covers social assistance,
health care, education, … child protection and that it lacks a rights-based approach and does not encompass all rights enshrined in the Convention»2
On 11 July 2005 the President of Ukraine issued a Decree «On priority measures for the protection of the rights of the child», and 2006 was declared the Year of the Rights of the Child in Ukraine.
The situation as regards the rights of the child in Ukraine is increasingly coming under the attention
of the state however the danger that these will be only high-sounding statements of intention remains.
After all, as of today the state, while speaking of systematic changes, is not paying attention to fulfilling elementary tasks and is reluctant to cooperate with the public. For example the texts of the state
reports to the UN Committee on the Rights of the Child are still not available to the public. They are
there, however there has been no widespread dissemination. There is only an unofficial translation into
Ukrainian. Another text which is hard to get hold of is that setting out the Recommendations of the
UN Committee on the Rights of the Child on Ukraine’s Second Periodic Report. Ukraine did, how1
Prepared by Serhiy Burov, Civic Organization M’ART (Chernihiv). More detailed information on particular aspects regarding
the observance of the rights of the child in Ukraine can be found on already published or soon to be published reports of civic
organizations. Reports which remain current are: «Human rights in Ukraine’s schools» (the Sevastopol Human Rights Group,
2001), «Human rights in family-type children’s homes» (the Kharkiv City Organization of the International Organization
«Zhinocha Hromada» [«Women’s Community»] 2004 ð.), «Human rights in children’s health care institutions and children’s
psychiatric hospitals in Ukraine» (Civic Organization M’ART) The following are shortly to be published: «Human rights in
school – orphanages in Ukraine (The Regional Charitable Fund «Resonance», Lviv and the Civic Organization M’ART,
Chernihiv), «Teenagers on the street: monitoring of the present situation, an analysis of state provisions to protect the rights of
child living in self-organized conditions» (The International Society for Human Rights. Ukrainian Section, the Committee for
Promoting the Protection of the Rights of the Child) .
2
«Review of reports presented by participating states in accordance with Article 44 of the Convention», CRC/C/15/Add. 191,
2002., Section D 1.
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ever, by ratifying the UN Convention on the Rights of the Child, commit itself to widely disseminate,
among others, the texts of these documents.
The state program for bringing Ukrainian legislation into conformity with EU legislation labels
as «high-priority» legislation on the rights of the child.3. However the process of implementing international standards in Ukrainian legislation on many points ended in 2003. on 15 May 2003 the
Council of Europe Convention on contact concerning children was signed, but not ratified. Nor was
the European Convention on the Exercise of Children’s Rights ratified. This is despite the fact that,
according to information from the Ministry of Justice, this Convention was among documents which
had been worked on in order to prepare them for ratification of the signed documents of the Council
of Europe back in 2002-2003.4
The problem remains of procedural mechanisms of protection of the rights of the child. The existing system of state institutions which deal with children’s interests are spread out and uncoordinated.
There are still no specialized courts (juvenile justice), nor is there an Ombudsperson for Children’s
Rights. The institution of the Human Rights Ombudsperson in turn does not have clear powers with
regard to defending the rights of the child.
One should also mention the problem of homeless children who often really live in a self-organized way outside any social state institutions. As of the present day, uncared-for children5, do not
effectively have any clearly defined legal status, and are therefore deprived of certain rights. The will of
the children involved, their thoughts regarding their status and what happens to them later, their wish
to in one form or other put off for a certain period a process of intensive socialization (for example,
returning home to their parents or guardians), have no legal base, and are therefore not given any consideration by representatives of state structures, for example, by law enforcement agencies.6
According to statistics from the Ministry of Internal Affairs (MIA), in 2005 more than 27 thousand
children involved in vagrancy and begging were delivered to law enforcement bodies. At the same time,
the MIA believes that the number of children’s shelters in the country at present (93) is inadequate,
with by no means isolated instances when they are over-full. The MIA investigated over 30 thousand
disadvantaged families and 10.2 thousand of these families were placed on preventive action registers.
22.5 thousand individuals faced administrative liability for not fulfilling their responsibilities as
parents or those substituting parents in bringing up children. 3.5 thousand applications with material on
depriving people of their parental rights were prepared and submitted to the courts, with the majority
of these being accepted by the courts.
Throughout 2005 almost 7.5 thousand reports of missing children were received by law enforcement agencies. 279 of these children remained missing, with 40 of them having been missing for over a
year. A third of missing children are from children’s home-educational institutions. The main reasons
for their running away were the lack of professionalism of the staff and managers of the institutions,
their indifference, cruelty or violence directed against the children.7

2. FREEDOM FROM HUMILIATING BEHAVIOUR AND PUNISHMENT
«They beat up kids in a children’s home» – this was the message placed on the information website of the Ukrainian Helsinki Human Rights Union on 6 December 2005 in the section «Torture and
Ill-Treatment». The text reads:
«Teachers of the Slavutsk Children’s Home «Zatyshok» have locked up children in the cellar, beaten
them, and also forced them into submission if they wouldn’t go to sleep during the day. The duty police officer took part in the beatings. This is what members of the association «Fighters for justice» have reported.
(…) The Director of the children’s home, Larisa Rachun fined teachers who made public cases where
minors were tortured. She has now been dismissed, and the staff reprimanded. The Prosecutor’s office for
3
On the program for adapting legislation (in Ukrainian) see the official website of the Ministry of Justice : http://www.minjust.
gov.ua/?do=d&did=2039&sid=about_int_adapt
4
The official website of the Ministry of Justice: : http://www.minjust.gov.ua/?do=d&did=201&sid=about_int_2
5
This is the term used in the legislation [the Ukrainian is áåçïðèòóëüíèé – literally, without shelter, without care – translator]
6
«Report on the observance of the rights of children living in self-organized conditions», The International Society for Human
Rights. Ukrainian Section. Kyiv, 2006.
7
The Criminogenic situation in Ukraine in 2005. Information from the Department for Public Relations of the Ministry of
Internal Affairs from 24 January 2006. Available (in Ukrainian) on the official website of the Department: http://mvsinfo.gov.ua.
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the Slavutsk micro-district has launched criminal proceedings charging the teachers with exceeding their
official powers».8
«At the beginning of this year [2005] the Mykolaiv region made a name for itself through a dozen
officially registered incidents where children were beaten. They were taught how to behave through being
kicked in the street, within the family, and what is most shameful, in state institutions which are supposed to
safeguard the freedom, personal security and dignity of the child. The Ukrainian Centre of Social Research
has come to the conclusion that every second (!) child being raised in children’s homes has encountered
violations of their rights, being humiliated, insulted, and even beaten...»9
Article 19 of the UN Convention on the Rights of the Child stresses that «States Parties shall take
all appropriate legislative, administrative, social and educational measures to protect the child from all
forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or
exploitation, including sexual abuse»
On the basis of the special needs of the child, the UN Convention on the Rights of the Child
has a fairly large number of articles which prohibit any form of violence. Article 37 of the Convention
prohibits torture or other cruel, inhuman or degrading treatment or punishment. Article 32 contains a
prohibition on the economic exploitation of children, including «performing any work that is likely to
be hazardous or to interfere with the child’s education, or to be harmful to the child’s health or physical, mental, spiritual, moral or social development». Article 33 calls on States Parties to «to protect
children from the illicit use of narcotic drugs and psychotropic substances … and to prevent the use of
children in the illicit production and trafficking of such substances». Article 34 is aimed at protecting
children from all forms of sexual exploitation and sexual abuse, including prostitution and pornography. Article 35 binds the states to take all measures necessary to prevent the abduction of, the sale of
or traffic in children. The obligation of States Parties «to protect the child against all other forms of
exploitation prejudicial to any aspects of the child’s welfare» is affirmed in Article 36. Then Article 39
imposes the positive duty to use all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or
any other form of cruel, inhuman or degrading treatment or punishment (…)».
School discipline, in accordance with Article 28 of the Convention, should be administered using
methods based on respect for the child’s human dignity and in conformity with the Convention
The normative provisions given here are reflected both in Ukraine’s legislation, and subordinate
normative acts. Any violence against a child is also prohibited by Article 52 of the Constitution of
Ukraine, while Article 10 of the Law of Ukraine «On the protection of childhood» stipulates the right
of the child to protection from all forms of violence.
In addition, Instruction No. 364 of the Cabinet of Ministers from 16 June 2003 approved a Concept
Plan for preventing and eliminating the worst forms of child labour in fulfilment of Article 3 of the
International Labour Organization Convention concerning the Prohibition and Immediate Action for
the Elimination of the Worst Forms of Child Labour (C182).
There are Rules and Procedure for reviewing appeals and reports of ill-treatment of children or a
real threat of such treatment. This was approved by Order ¹ 5/34/24/11 of the State Committee of
Ukraine on the Family and Young People, the Ministry of Internal Affairs, the Ministry of Education
and Science and the Ministry of Health from 16 January 2004, and registered with the Ministry of
Justice on 22 January 2004 as ¹ 99/8698.
The case law of the European Court of Human Rights is important within the context of this issue. «Up till the present time the European Court has not issued a clear condemnation of all forms of
corporal punishment, on the other hand it has definitely also not once ruled that any form of physical violence is acceptable. In the light of Article 3 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms («No one shall be subjected to torture or to inhuman or
degrading treatment or punishment»), the judgments of the Court with regard to the use of corporal
punishment, both in private schools, and at home (the Case of A. v. the United Kingdom, 1998), are
crucial, since they unambiguously affirm the state’s responsibility to protect those who are weaker,
and children are in this category, from violence whether at home, or in any other place. It is also
significant that the Court has begun to refer in its Judgments to the UN Convention on the Rights of
the Child. In the Case of A.v. the United Kingdom, the Court referred directly to Article 37, which
just as Article 3 of the European Convention, imposes upon the state the duty to protect against inhu8
9

The text in Ukrainian is available at UHHRU Website: http://www.helsinki.org.ua (also referred to at: www.prima-news.ru)
Olena Ivashko, Ivan Illyash, Mykolaiv. The Newspapers «Holos Ukrainy» ¹ 1108 from 11 August 2005.
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man or degrading treatment or punishment children while in the care of parent(s), legal guardian(s) or
any other person who has the care of the child from «all forms of physical or mental violence». As a
result of judgments from the Commission and the Court on the use of corporal punishment in United
Kingdom schools, the UK government was forced to introduce a ban on the use of corporal punishment in state educational institutions (in force since 1987). In 1999 the ban was extended to also apply
in private schools»10.
Violence against children in the family, in educational institutions and in the penal system unfortunately remains a problem for Ukraine. The situation is complicated by the fact that cases of ill-treatment and of violence against children are very difficult to uncover. Children seldom dare to tell people
that they are being subjected to violence. In many cases children can see such ill-treatment as normal,
especially if they have been treated in such a way all their life. It can be hard, virtually impossible, to
investigate instances of violence in the family. The existence of this problem was focused upon by the
UN Committee on the Rights of the Child in its recommendations to Ukraine.
«35. The Committee is also concerned at continued allegations of children, in particular Roma children, being ill-treated and tortured by law enforcement officials and that these allegations are not effectively
investigated by an independent authority.
36. The Committee recommends that the State party: …
b) Respond to allegations of torture and other cruel, inhuman or degrading treatment or punishment
of children; …
d) Undertake measures to ensure follow-up to the recommendations made by the Human Rights
Committee and the Committee Against Torture as they relate to the Convention on the Rights of the
Child;
e) Take immediate measures to stop police violence against children belonging to minorities, in particular the Roma and challenge the impunity actually prevailing for such acts of harassment;
f) Take all legislative measures to prohibit all forms of torture and other cruel, inhuman or degrading
treatment or punishment;
g) Provide care, recovery, reintegration and compensation for victims.»
The procedures for protecting children from cruel or degrading treatment are either insufficient,
or do not work in practice.
For example, the Rules and Procedure for reviewing appeals and reports of ill-treatment of
children or a real threat of such treatment are virtually not functioning. The document is usually not
known, or its importance and their consequent personal liability are not understood by educational
workers, medical personnel in children’s hospitals and units of children’s hospitals, law enforcement
officers and other representatives of professional groups working in children’s interest. In fact, according to this normative fact, if any employees of law enforcement agencies, educational bodies or
institutions, health care agencies, departments on the family and young people, centres of services for
young people, are approached by a child complaining of being subjected to ill-treatment, the person
approached by the child (the state official, doctor, teacher, children’s home employee, social services
officer, police officer, etc) is obliged to put the child’s story in writing and pass it to the relevant territorial subdivision of the Service for Minors within a day of receiving the appeal (report).
Ukraine is one of the few states whose legislation has a norm directly prohibiting corporal (physical) punishment. «...corporal punishment by parents (including adopting parents), guardians, those
looking after or bringing up small, under-age children, and those in their care is not permitted»11.
Similar norms exist in five other European countries. «A norm of this kind was first passed in Sweden
(1979), then in Finland (1984), Denmark (1986), Norway (1987), and Austria (1989). The relevant
provision of the Swedish Family Code declares: «Children have the right to care, security and appropriate upbringing. In relations with children, respect must be shown for their personality and individuality. Children must not be subjected to corporal punishment or any other forms of cruel treatment».
It is difficult to tell how such a norm works in practice. However it should be noted that in Sweden
the majority of problems are resolved at the level of social and psychological intervention. The Courts
adjudicate only in cases of dispute, and where there is an exception to the general rule.
Swedes consider that such a legal regulation has helped to educate society. In 1965 53% of adults
who were surveyed believed that corporal punishment was necessary and was designed to help bring
10
Elzbieta Czyz, the Helsinki Foundation for Human Rights (Warszawa, Poland) – Warsaw, 2003 (Unofficial translation from
the Russian version).
11
Article 289 of the Civil Code of Ukraine.
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children up properly. In 1994 89% of those surveyed were against any form of physical punishment.
It must however be noted that Sweden has carried out a widespread educational campaign, and not
only in the media, and it is this, to a much larger extent than a legal norm, which has been able to
influence the change in social attitudes and awareness that beating a child is a form of behaviour not
endorsed by society»12
In Ukraine there has not been any similar educational campaign, and this norm remains difficult
to implement since «… prosecution of parents who have used physical punishment, provided obviously
that it was not at the level of torture … would be difficult to achieve, and possible sanctions would have
to apply to the children also … and the possibility of such intervention in the family could as a result
cause more harm than a few smacks…»13. Another matter when one is looking at ill-treatment and
torture which is a crime in the sense of criminal law. However here there have been no examples.
There is a tendency to send kids from school-orphanages to psychiatric hospitals. Studies of the
problem have shown that in the majority of cases these children need psychological assistance. Most
school-orphanages are themselves unable to provide full psychological assistance, and send children
for treatment to psychiatric hospitals. However even in the best cases (if the educational staff do not
make such actions a form of punishment, the doctors do not make any diagnosis), the child perceives
this as punishment and experiences serious psychological trauma.

3. THE RIGHT TO RESPECT FOR PRIVATE LIFE
In the course of monitoring on «Human rights in Ukrainian school-orphanages» and «Human
rights in family-type children’s homes»14, many incidents were recorded where children’s right to respect for their private life was infringed. The main such infringements were: the practice of looking
over children’s personal belongings in the presence of others, or without the owner of the things being present; reading correspondence; public discussion of personal problems and family matter; living
conditions which violate privacy (bedrooms with transparent glass walls, the lack of privacy during
hygiene procedures, etc).
There is a problem with confidentiality of private medical information in the conditions of today’s
schools. Usually the school journals which can be read by students, parents and other teachers have a
health page which contains medical diagnoses for all members of the class.
During 2005 the situation remained virtually unchanged.

4. THE RIGHT TO INFORMATION AND THE RIGHT TO KNOWS ONES RIGHTS
A serious problem is the low level of awareness of children, their parents or legal representatives
as to children’s rights.
According to Ukrainian legislation, the state in guaranteeing the right to information is obliged to
provide conditions for free access to such information.
In the context of international law, the right to information as to ones rights is a special form of
the right to information. Article 42 of the UN Convention on the Rights of the Child reads: «States
Parties undertake to make the principles and provisions of the Convention widely known, by appropriate and active means, to adults and children alike». According to the Parliamentary Assembly of the
Council of Europe’s Recommendation on a European strategy for children15: «...The Committee of
Ministers should strongly urge these states… to inform children and also their parents of their rights
by widely publicising and disseminating the text of the Convention on the Rights of the Child, by all
possible means, including the use of the media and by introducing education on children’s rights and
responsibilities into the school curriculum from primary level onwards; …. to inform children about the
means and remedies available to them in the event of violation of their fundamental rights…»
12
Elzbieta Czyz, the Helsinki Foundation for Human Rights (Warszawa, Poland) – Warsaw, 2003 (Unofficial translation from
the Russian version)..
13
ibid
14
More detail can be found in «Human Rights in Ukraine – 2004. Report of Human Rights Organizations». Kharkiv: Folio,
2005. Available in English and Ukrainian at: www.helsinki.org.ua.
15
Recommendation ¹ 1286, adopted at the regular session in 1996.
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Contemporary Ukrainian schools are very limited in their ability to ensure an adequate level of
education on human rights. There is virtually no information of an educational nature regarding human
rights and the rights of the child in the Ukrainian mass media.
The level of public education in the area of human rights in Ukraine remains quite low, and
requires serious change. There is no integrated program of education on human rights in Ukraine in
the school system and in higher educational institutes. There is a single program on teaching human
rights for the 10th and 11th grades for the non-fixed part of the curriculum. This program is virtually
not used. The components of different subjects «The Fundamentals of Law», «Practical Law», «Civic
education», do not provide a whole program of studies. Furthermore, with the exception of «The Fundamentals of Law», these subjects do not have to be taught and are seldom chosen for a particular
school curriculum. Human rights are usually taught through the nature of conflicts, within the context
of the primary nature of the duties of the citizen in regard to human rights, in the context of general
law, rather than through a system of general human values, mechanisms of protection and security.
A large number of teachers, who have mastered theoretical material very well, have gaps in methodology when it comes to teaching human rights.
The charter of an educational, medical or other institution in which a child spends a certain amount
of time is not only a document defining the status of a legal entity, but is also intended to be an effective mechanism for preventing or overcoming potential situations of conflict. The information which
the charter contains directly concerns the child (as a school student, patient or as one of the children
in care). It should therefore be available to both the child, and to his or her parents or guardians, and
to others representing the child’s interests. This is also envisaged by Ukrainian legislation. However,
in practice the provisions of the charter in many cases are not available to the children, parents or
guardians. In most institutions, the charter plays the role of a document which defines merely the legal
status of the institution.
A significant shortcoming is the fact that Ukrainian legislation, while guaranteeing the right to
information, and in particular for children especially access to such information as will promote social,
spiritual and moral wellbeing, the healthy physical and mental development of the child, does not
specify those people through whom the state fulfils its function. This situation with legislation particularly applies to the system of health care. However the lack of such norms does not absolve the state
bodies and officials of the responsibility to provide information about the internal regulations of the
institution, since these norms also constitute information which has impact on the health and wellbeing of the child.
For the health care system typical problems are those with access to the form of provision of
information, access to information which could cause harm to the child, protection of the child from
information which could damage his or her health and wellbeing, as well as the confidentiality of medical information. Although Ukraine’s legislation regulates all of these issues, in practice these norms are
often not adhered to. In this context it should be mentioned that the low level of knowledge among
medical personnel with regard to legal standards for providing medical assistance is also a problem.
Children whose age would already allow them to understand the situation are often not informed
about a review of the issue of their care.
Minors seldom have the opportunity to find out about their case in court and are not always informed about the course of the proceedings, and the appropriate procedural rights.

5. THE RIGHT TO EDUCATION
«No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to education and to teaching, the State shall respect the right of parents to ensure
such education and teaching in conformity with their own religious and philosophical convictions»,
Article 2 of Protocol ¹ 1 to the European Convention for the Protection of Human Rights and
Fundamental Freedoms affirms.
The right to education is enshrined in Articles 28 and 29 (the objectives of education) of the UN
Convention on the Rights of the Child. Article 31 of the same Convention affirms that children have
the right to rest and leisure, and to participate freely in cultural life and the arts.
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Article 53 of the Constitution of Ukraine and Article 19 of the Law of Ukraine «On the protection
of childhood», adopted in 2001, guarantee each person the right to education. Educational issues are
regulated in more detail by the Laws of Ukraine «On education» (1991), the «On general secondary
education» (1999) and «On pre-school education».
In accordance with Article 28 of the UN Convention on the Rights of the Child «States Parties
shall … take measures to encourage regular attendance at schools and the reduction of drop-out rates»
Point 3 of Article 37 of the Law of Ukraine «On education» states «… for children requiring longterm medical treatment, pre-school educational institutions, general education school-sanatoriums,
children’s homes shall be created. Lessons for these children shall also be undertaken in hospitals, sanatoriums or at home…»
However, despite positive trends, according to statistical information, over 20 thousand children do
not attend school. The most acute situation can be observed in the Dnipropetrovsk, Donetsk, Zaporizhya,
Kirovohrad, Luhansk, Lviv and Kharkiv regions, as well as in the Autonomous Republic of the Crimea.
Access to pre-school education is a problem in rural areas. The broadening of access to education
will be aided by, among other things, improving organization of regular transportation of children to
educational institutions. At the present time in rural areas 83% of those students needing help to travel
to school (there are 257 thousand such students in the country) receive this service.
There is a serious problem in Ukraine with achieving the full compulsory education of children with psychological disorders or children with impaired physical possibilities (disabled children).
The individual approach proclaimed in many instances does not work. It is a fact that today’s schools
do not have the real capability to organize studies for these children within the institution. There are
no special personal for this, and such staff are not allowed for. Educators in practice are also not ready
to organize the teaching and upbringing aspects, to create an atmosphere of tolerance in the school
community in conditions where disabled children with the difficulties mentioned study within the
community of a general school.
The system of individual studies at home is also virtually not functioning. At best the school restricts itself to having the children periodically take tests or other course requirements which the children are prepared for by their parents. . The refusal to undertake any kind of teaching even at home
is typical. The practice is also widespread of refusing to teach these children on the grounds that the
particular child’s condition is «such as to not be suited to learning». The only positive thing in this
remains the fact that there are no legal grounds for making these claims. Such conclusion are a grave
violation of Ukrainian legislation and a flagrant violation of human rights. At the present time there
are no special programs, virtually no specialists trained in one-to-one teaching of children with developmental impairments, and the relevant funding is also not available. The sole possibility for such
children is in specialized state institutions. The state has thus not created conditions for the social integration of children with developmental impairments. These children are often forced to be brought up
outside the family which constitutes a major limitation in their rights without any reasonable grounds
for this whatsoever.
There is no normative document on the organization of studies in a health care institution, with
only Order ¹ 732 of the Ministry of Education and Science from 20 December 2002 which approved
«Provisions on an individual form of studies». In accordance with Point 17 of these Provisions, school
students who because of their state of health cannot attend an educational institution have the right to
individual tuition. However an individual form of tuition does not allow for the holding of lessons on
the basis of a health care institution. «...Individual tuition for students who need to undergo treatment
in a health care institution for more than one month shall be organized on the basis of the educational institution nearest to the place of treatment, as determined by the local body of the department
of education, and shall begin no earlier than 3 – 5 days after the patient has entered the health care
institution. Should there be five or more individuals, the studies shall be carried out in group form (as
per need during the academic year)…»16
There remains a problem with the unsatisfactory supply of materials for general educational
institutions. The declarations from state officials claiming that each student today is provided with
textbooks are far from the truth. The state is not exercising the necessary control over the process of
preparing nor over the real situation with provision of materials. The main levers for such control fall
in the main to the educational institutions themselves, while a part of the materials allowed for «disappear», without reaching the said institutions.
16

Point 2.2 of. Order ¹ 732 of the Ministry of Education and Science from 20 December 2002.
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Access to education in Ukraine to a large extent depends on the economic position of the parents.
The state in its turn has taken on the commitment to provide compulsory general secondary education
at the level of constitutional law.
A component part of the problem is the authority of educational staff who work in conditions
which do not promote a high quality of educational service. Very little attention is given to teaching
educational staff about the rights of the child, or to training specialists able to work with children with
impaired possibilities. The excessive load on teachers lowers not only the quality of education, but also
the level of safety of the children.
In its attitude to the work of educational staff in Ukraine, an absurd situation has been created
which looks as though the state does not trust itself. While controlling and carrying out training of
educational workers, their professional level is at the same time placed in doubt, given the limitations
placed on these workers as to any independent choice of form and methods of teachings. For example,
the choice of textbooks remains fairly limited. The existence at the same time of state standards of
general secondary education, of responsibility of educational staff, and state «censorship» in the mechanisms of approving textbooks and other educational manuals («recommended» or «permitted» by the
Ministry of Education and Science) place obstacles in the way of using, creating or choosing alternative
textbooks, and provide scope for corruption among civil servants.
Children in private shelters cannot attend school for long since the lack of clearly defined legal status does not allow the school to accept these children. It is however a drawn-out procedure to gather all
the documents needed, in accordance with legislation, to establish this legal status of the child As a rule
the procedure in practice is virtually impossible to achieve within the legally stipulated time limits.

6. THE RIGHT OF CHILDREN, DEPRIVED OF THE OPPORTUNITY TO GROW UP
WITH THEIR BIOLOGICAL PARENTS, TO CARE IN FOSTER FAMILIES
AND IN FAMILY-TYPE INSTITUTIONS
In 2004 a coalition of civic organizations working for the good of children was formed in Ukraine.
It members were the representative office of the International Charity «Hope and homes for Children»,
«Every child in Ukraine» and the Christian Children’s Fund..
These organizations adapted and introduced into Ukraine the best experience from other countries
and developed a range of new models and technology for social work with families and children. These
included:
· creating models for working with families in crisis on rehabilitation of their parental role;
· introducing models to prevent mothers giving up their newly-born babies;
· creating centres «Mother and Child Together» in the Kherson, Kyiv and Chernihiv regions;
· undertaking training, creation and backup for foster families
· supporting the creation of family-type children’s homes;
· involving local communities in providing social services to children and families;
· implementing a model for reintegrating children living in children’s homes with their biological
families;
Among the important achievements of civic organizations has been the preparation / adaptation
and testing of programs for training foster parents and staff of family-type children’s homes which
was carried out by the Christian Children’s Fund, the organization «Hope and homes for Children»,
and also the organization «Sunshine». Over several years now, despite the lack of state standards or
programs, these organizations have been actively working to develop family-type forms of bringing up
orphans and children without parental care.
In February 2006 the Ministry of Ukraine on Family, Youth and Sport, the State Social Service
for Family, Children and Youth, and the Institute on Family and Youth Issues began an accelerated program to run training courses for trainers preparing potential foster parents, and to draw up a
National Program on the training of foster parents without taking into consideration the experience
acquired over the last years and the resources of Ukrainian NGOs in the given area.
Among potential trainers for foster parents, the preparation of whom the Ministry and Institute
began «from scratch», there are a very limited number of people with any experience at all either
in running training courses or of direct work with foster parents. And this is when the above-men-
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tioned civic organizations, taken together, have over 100 qualified trainers and specialists precisely
in work with foster parents, parents in family-type children’s homes, orphans and children deprived
of parental care.
One can thus conclude that, instead of drawing upon the existing potential, resources and experience of civic organizations, a squandering of state budgetary funding is underway. The activities of civic
organizations in this sphere are being entirely ignored by the state. At the present time, the activity of
the Ministry has demonstrated lack of any interest in cooperating with civic organizations (although,
thanks to the lobbying of these same civic organizations, there has been move in Ukraine towards reforming the state system of care for orphans and children deprived of parental care). The worst thing,
however, is that it is precisely the children who will in the first instance suffer from the state’s activities,
since the concentration on showings, as experience has taught, only causes further trauma to children
who are already in a situation of crisis.
Another example of such «beneficial» activities of the state is the Draft Concept for reforming
state institutions of care for orphans and children deprived of parental care, presented in December.
According to this document, the state plans to ensure the right of each child to live in a family environment by closing orphanages for 250 – 300 children and opening new orphanages for 50 kids. The document is presently under review by the Cabinet of Ministers. Civic organizations were invited to discuss
the document at a stage when any amendments or additions were already impossible17.

7. RECOMMENDATIONS
WITH REGARD TO FREEDOM FROM DEGRADING TREATMENT AND PUNISHMENT

1. A system should be created of specialized courts (juvenile justice). This will help improve the
practical efficacy of the procedure for protecting the rights of the child, as well as the liability for the
non-observance of these rights by those with responsibility.
2. Normative acts regarding the prohibition of corporal (physical) punishment should be made to
work, and need to be accompanied by broad-ranging educational and information measures, training
courses among professional groups working with children or in their interest, parents or those replacing them.
3. Changes are needed in procedure for criminal investigation and court proceedings. The child
should communicate with those running the investigation via a psychologist in a safe environment. The
conditions should minimize the degree to which the child takes direct part in court proceedings or the
investigation. To achieve this, it is important to use audio and video recordings, a «Venetian mirror»
during questioning to avoid having to repeat testimony many times.
4. Rehabilitation and treatment programs for victims of violence, as well as the offenders themselves, should be developed or improved, and implemented. Any suspended sentences passed down
should be directly contingent upon the offender’s participation in treatment.
5. The resolution of situations of conflict and methods of upbringing in educational institutions
must comply with standards for observing the rights of the child.
6. «Status» punishments, that is, those where minors can be punished for acts which an adult
would not be held legally liable for and would not therefore face punishment for, should not exist either
at the level of legislatively imposed norms, or in the practice of preventive upbringing measures.
WITH REGARD TO THE RIGHT TO INFORMATION

1. Children able to understand their circumstances need to be guaranteed access to information
concerning them in school, children’s homes, at the doctor, or in the case of court proceedings.
2. More attention needs to be paid to teaching children about human rights and the rights of the
child. Human rights education is an important component of civic education. Programs need to be
developed for children of different ages, textbooks should be written and there needs to be the possibility of choice.
17

Information on the situation regarding the right of children deprived of the possibility of living with their biological family to
care in foster families and family-type children’s homes was provided by the Christian Children’s Fund (Kyiv, Ukraine).
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3. Representatives of professional groups working with children or in their interest should have
special training on the rights of the child.
WITH REGARD TO THE RIGHT TO RESPECT OF PRIVATE LIFE

The private life of children in educational, health care or other institutions must be protected. The
staff of these institutions should respect the privacy of students, children in care and young patients,
especially where they are living in group conditions.
WITH REGARD TO THE RIGHT TO EDUCATION

1. All children must have equal possibilities for gaining general secondary education. Equality of
educational chances should begin with pre-school education.
2. The state should pay particular attention to ensuring access to.education for children with impaired possibilities, with the maximum level of socialization for these children within general education
schools, and should provide individual tuition for those children needing it.
3. Children in hospitals and similar should have the opportunity to continue their education if
their state of health allows.
4. Proper financing needs to be provided for educational institutions, with payment of salaries for
educational staff and provision of the necessary materials in schools.
5. The state authorities should develop and introduce a separate program for children who have
dropped out of school and do not wish to continue their studies.
WITH REGARD TO THE RIGHTS OF ORPHANED CHILDREN18

Discrepancies in the laws on orphaned children need to be eliminated, specifically:
1. According to the Law «On ensuring the organizational and legal conditions for the social protection of orphaned children and children deprived of parental care» from 13 January 2005, the right to
full state support in educational institutions is guaranteed to orphaned children and children deprived
of parental care up to the age of 18, and to those children in this group if continuing their education,
to the age of 23. The end of this provision is linked with completion of studies (not age). At the same
time, in accordance with the Order of the Ministry of Education and Science and the Ministry on
Family, Children and Youth «On approving Provisions on children’s homes and general education
school-orphanages for orphaned children and children deprived of parental care» from 21 September
2004, the said children remain in general education school-orphanages until they finish their basic or
full general secondary education, or where necessary until they come of age (reach 18). It is thus not
clearly established up to what age young people can remain in such institutions.
2. A child’s documents only set down the person who is responsible for keeping any property
remaining after the death of the parents. Those responsible for maintaining any other property are not
indicated.
3. In accordance with the Law «On ensuring the organizational and legal conditions for the social
protection of orphaned children and children deprived of parental care» from 13 January 2005 the
main function with regard to protecting a child’s property rights and interests is vested in bodies under
the jurisdiction of the Ministry on Family, Children and Youth, while according to the «Rules of care
and guardianship» from 26 May 1999 – in bodies under the Ministry of Education and Science.
4. According to the Family Code from 10 January 2002 and the Law «On ensuring the organizational and legal conditions for the social protection of orphaned children and children deprived of
parental care» from 13 January 2005, the child retains the right of use to the accommodation in which
he or she lived before being placed in a school-orphanage. That is, the child is entitled to the accommodation either on the basic of collective ownership, or as private owner. In addition, according to
the Law «On protection of childhood» from 26 April 2001, the premises are retained in the children’s
name for the entire period during which they are in state care, regardless of whether the property where
18
Recommendations on the observance of the property rights of orphans were prepared by Olena Hrabovska (The Regional
Charitable Fund «Resonance», Lviv) on preliminary findings of monitoring of the property rights of orphans in Ukraine, undertaken with the financial support of the International «Renaissance» Foundation.
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the children have come from is now lived in by other members of the family. At the same time, the
Housing Code states that living premises are retained for the children if there are other members of the
family living in the house or flat (or part of such). There is thus a contradiction, since it is not set down
whether there must be somebody from the family of the child living in the accommodation to ensure that the
property is retained in the child’s name.
5. The Law ««On ensuring the organizational and legal conditions for the social protection of orphaned children and children deprived of parental care» states that the child is provided with housing
«in the event of his or her lack of right to housing», this being an incorrect formulation since, according to the Constitution (Article 47) all citizens of Ukraine have the right to housing. One may lack
housing, but not the right to it.
6. According to the Civil Code a person from the age of 14 to 18 is considered to be a minor, while
under the «Rules of care and guardianship» – from 15 to 18.
WITH REGARD TO THE RIGHTS OF CHILDREN DEPRIVED OF THE POSSIBILITY OF BEING BROUGHT UP
IN THEIR BIOLOGICAL FAMILY, AND THE RIGHT TO CARE IN FOSTER HOMES
AND IN FAMILY-TYPE CHILDREN’S HOMES

There is an urgent need for a reform to the system of care in Ukraine and such reform needs to
take place at a pace which is as intensive as is feasible. However this process must be phased and professional. Broad public discussion of the reform is needed at the stage of formulating a plan of possible
changes, with the use of the experience already gained by nongovernmental organizations which are
working in this area.
The state must create conditions for early identification of «crisis» families in order to organize
timely social backup. A significant number of children could remain in the family environment if such
families received more financial and psychological support.
The training of foster parents needs to be compulsory and take place at a professional level. The responsible state authorities should develop programs for such training. During the process of preparation of such programs, experts from nongovernmental organizations should be consulted in order to
organize a comprehensive process of preparation and to base the process on principles of the rights of
the child.
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XV. THE RIGHTS OF REFUGEES AND ASYLUM SEEKERS1
Ukraine’s geopolitical position is a major contributing factor to the high intensity of migration
flow through its territory. According to official statistics from the State Border Guard Service of
Ukraine, in 2005 more than 73 million people and almost 17.5 million vehicles crossed Ukraine’s
borders. Traditional routes for illegal migrants heading towards Western Ukraine which are controlled
by an international mafia also pass through Ukraine’s territory.
Ukraine’s allure as a transit point for «human trafficking» is linked to a whole range of factors:
– the lack of infrastructure on a substantial part of the state border;
– a notoriously high level of corruption among law enforcement officers, state border guard officials and civil servants;
– shortcomings in immigration legislation;
– authority is dispersed over a whole range of state structures empowered to control and regulation immigration in Ukraine;
– the low professional skills of a large number of immigration officials, etc.
Sometimes, for various reasons, groups of illegal migrants, among whom there are undoubtedly
refugees in the understanding of the UN Convention relating to the Status of Refugees of 1951, are
detained on Ukrainian territory, taken into custody or deported. The State authorities moreover often
violate the fundamental rights of these people, this having on many occasions given rise to serious criticism both from within Ukraine, and from international human rights organizations.
There are a considerable number of contradictory legislative acts of different levels in Ukraine
which regulate the legal status of foreigners, including the status of asylum seekers. A part of this legislation, in particular subordinate legislation, for example some Orders, Instructions or Resolutions of
Ministry of Internal Affairs agencies, the State Border Guard Service and the Migration service, which
run counter not only to the laws, but also to the Constitution of Ukraine, and to Ukraine’s international agreements in the field of human rights. Despite such lack of compliance, these legislative acts
continue to be actively applied which leads to mass violations of human rights.
Legislation on refugees in Ukraine is mainly found in the Constitution of Ukraine, international
agreements to which Ukraine is a signatory and the Law of Ukraine «On refugees».
At the constitutional level it is stipulated that «Foreigners and stateless persons may be granted asylum by the procedure established by law» (Article 26), however there is at present no Law of Ukraine
«On asylum» (ñòàòòÿ 26), and therefore asylum is not granted in Ukraine2. Ukraine is a signatory to a
whole range of international agreements which establish its commitments as far as protecting the rights
of refugees and asylum seekers are concerned, in particular the : UN Convention relating to the Status
of Refugees of 1951, which Ukraine ratified in 2002, and the 1967 Protocol to this Convention..
Regulation of the process of obtaining, losing or being deprived of refugee status, the legal and social
guarantees for refugees and asylum seekers are set out in provisions of the Law of Ukraine «On refugees».
The first version of this Law was adopted by the Verkhovna Rada of Ukraine in 1993 after an extremely
large inflow of refugees from the military conflict zone in the Transdniestrian region of the Republic of
Moldova. The second version, adopted in 2001, with small amendments introduced in 2005, remains
in force at the present time.
In the Report of Human Rights Organizations «Human Rights in Ukraine – 2004»3, a detained
analysis was given of the legal regulation of the rights of refugees and asylum seekers and the problems
1

Prepared by the Coordinator of the Vinnytsa Human Rights Group, member of the UHHRU Board, Dmytro Groisman.
The meaning here of the Ukrainian ïðèòóëîê – prytulok, is probably rather broader than the modern use of the word «asylum».,
encompassing the general understanding of refuge, a place to stay. Presumably, what would be included in such a law would be
provisions for people who may not receive refugee status, but cannot, for example, be sent back to a country with the death penalty, etc. I have avoided in many places using the customary English «apply for asylum» in order to retain the distinction drawn
by the author. (translator’s note).
3
The Report is available in Ukrainian and English at the UHHRU website: www.helsinki.org.ua.
2
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which arise as a consequence in the country. In essence the situation as far as legislative regulation is
concerned has not changed significantly, with the exception of the amendments to the Law on refugees
which will be discussed later.
An analysis of the provisions of the Law of Ukraine «On refugees», taking into account the amendments and additions introduced in 2005, makes it possible to state that the said law on the whole is in
keeping with international standards for protecting the rights of refugees and asylum seekers, although
elements still do remain in it which run counter to Ukraine’s international commitments.
A positive amendment to the Law «On refugees» was the abolition at long last of the so-called rule
of «three / five days», during which previous asylum seekers had to approach the relevant state bodies
with an application to be granted refugee status. The lack of such an application within legally established time period was used by the Migration service as a formal excuse for not allowing asylum seekers
to begin the procedure for receiving refugee status. This major shortcoming of the Law «On refugees»
was removed by the Verkhovna Rada in 2005.
Despite this positive amendment, the Law «On refugees» still retains many elements which hamper the provision of international protection to refugees and asylum seekers, and which at times make
a just procedure for establishing refugee status impossible. The procedure for obtaining refugee status
in Ukraine remains extremely complicated, involving many levels.
At the beginning, according to the requirements of Article 9 § 7 of the Law «On refugees», the
Migration service bodies decide whether to accept the applications from people applying for refugee
status. A refusal is possible already at this level after a swift and perfunctory consideration of the application on the basis of a whole range of formalities which are in no way connected with whether a
person really is a refugee according to the definition of the Law and of the UN Convention.4
A particularly serious problem remains in the lack of appropriate provision for asylum seekers
who are at various stages of the procedure for seeking refugee status of the appropriate identification
documents.
The Law «On refugees» defines several forms of passport-type documents which are issued to asylum seekers during the procedure for receiving refugee status. These are the so-called «identity papers»
containing a photograph, basic biometric information about the person, which are issued by the bodies
of the Migration service, confirm the identity of the applicant and are valid on the entire territory of
Ukraine. However in cases where an individual is turned down at any stage of the procedure for receiving refugee status, these identity papers are immediately removed, and instead of them a person is issued
with documents which are not valid as identification documents, do not contact a photograph or biometric details, do not require compulsory registration of place where the person is living or staying, etc.
The Ukrainian state has in this way itself created a situation whereby people who are still in the
country legally since the refusal to continue with the procedure for granting refugee status may be appealed at an administrative level or through the courts, within a legally established period of time, are
deprived of legal documents of identification, with this being the source on an everyday basis of callous
persecution, demands that they pay bribes, and other illegal actions by those in positions of authority
with regard to these asylum seekers. The lack of documents with a photograph providing identification
of the asylum seeker sometimes makes it impossible for the person to receive legal aid (aside from
an expensive lawyer) since without a passport-type document, notaries can not certify instructions or
other civil – legal acts. State officials are well aware of this problem which would, moreover, be possible to resolve without changing the law. The will of the State Committee for National Minorities and
Immigration of Ukraine would suffice, however it is this will which is lacking since, in our view, the
immigration officials at all levels, together with the system for registering citizenship and physical entities of the Ministry of Internal Affairs (MIA) have a strong interest in maintaining the status quo, this
being a situation of uncertainty, vulnerability and lawlessness in relation to refugees and asylum seekers.
In 2005, for example, a crisis arose in the country with documents for asylum seekers providing
identification. The stocks of printed forms of the identity papers ran out, yet due to incomprehensible
bureaucratic red tape between the Migration service, the MIA and the Security Service of Ukraine
(SBU), the country ended up unable to respond effectively by producing new documents. As a result, in
some regions of Ukraine departments of the Migration service illegally stopped accepting applications
from asylum seekers, explaining it as being due to the lack of necessary forms for dentity papers.
4
According to the rules of provisions in Article 9 § 7 of the Law of Ukraine «On refugees» «A body of the immigration service may
decide to refuse to accept an application for refugee status in cases where the applicant has pretended to be another person, or where an
application for refugee status was previously turned down due to the absence of the circumstances envisaged in paragraph two of Article 1
of this law, if the circumstances mentioned have not changed»
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Asylum seekers from Uzbekistan A. and B. applied for refugee status to the department of
the migration service in the Vinnytsa region at the end of November 2005. Illegally justifying the move by the lack of so called «green certificates» (confirming that a person has
applied for refugee status), the Head of the Department refused to accept the application,
advising them to «apply later». No papers were issued, nor was there any Migration service
interview, after the two people sent their applications to the department of the migration
service in the Vinnytsa region by post. As a result, the two were on Ukrainian territory for
almost two months without legal documents, and the procedure for considering an application for refugee status was begun only 2 months after the two asylum seekers went to court
asking that the actions of the department of the migration service in the Vinnytsa region
be declared illegal. Straight after the approach to the court, the Department miraculously
discovered such identity documents and issued them to the applications. The suit calling for
the actions of the department of the migration service in the Vinnytsa region to be declared
illegal has not yet been considered by the Zamostyansky District Court in Vinnytsa.

Even if they have received these papers, an asylum seeker in Ukrainian conditions remains vulnerable and without rights. The papers need to be regularly renewed by the bodies of the migration
service with an appropriate stamp being added. In almost every region of Ukraine the migration service
bodies demand that the asylum seekers reregister at their address with the police after each such extension of the papers. In our view, such demands are illegal since they do not comply with the provisions
of the Law of Ukraine «On freedom of movement and freedom to choose one’s place of residence».
The amount of the state duty which is payable for the registration of asylum seekers is not directly
stated in any law or Decree, as a result of which in various regions of Ukraine the police demand arbitrarily imposed amounts of state duty for registration from asylum seekers. Human rights activists,
as well as the UNHCR, have for years been highlighting this problem. It would appear, however, that
nobody has any intention of resolving it.
Official statistics on refugees and asylum seekers in Ukraine are as follows:5
Table 1.
Report on the results of carrying out procedure for granting refugee status
in Ukraine in 2005 (as of 1 January 2006)
Country of origin (citizenship, nationality) of the individuals
applying for refugee status

5

European
countries

Asian
countries

African
countries

Other
countries

Sub-total

The number of applications for refugee status

111

1339

117

27

1594

The number of applications which bodies of the migration service refused to accept

28

357

11

4

400

The number of applications accepted for consideration by
bodies of the migration service

87

986

106

23

1202

The number of applications where a decision was taken
to refuse to process an application for refugee status

55

451

39

9

554

The number of applications where a decision was taken
to process an application for refugee status

40

300

86

13

439

The number of applications sent to the State Committee
for National Minorities and Immigration of Ukraine for
a final decision on granting refugee status

28

313

116

7

464

The number of applications where the State Committee for National Minorities and Immigration of Ukraine
made its decision

23

255

62

7

347

The number of such applications where the State Committee granted refugee status

1

29

4

3

37

The number of applications where the State Committee
turned down the application for refugee status

22

226

58

4

310

Figures from the State Committee for National Minorities and Immigration of Ukraine as of 1 January 2006: http://www.scnm.gov.ua.
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One can thus see that for all of 2005 in Ukraine only 37 people, out of the almost two thousand
who applied for refugee status, actually received it (it should be noted that the decision to process
documents for the granting of refugee status does not at all imply that the status will be granted, with
the final decision being in the hands of the State Committee for National Minorities and Immigration
of Ukraine). Such statistics testify to the lack of will of bodies of the migration service to give objective
consideration to applications for refugee status and clearly demonstrate the aim of not letting asylum
seekers receive refugee status in Ukraine even if they have the grounds foreseen by international law.
It is revealing, in our opinion, that at the same time according to the documentation regarding asylum seekers who approached the Office of the UNHCR in Ukraine, after an interview with UNHCR
employees, the asylum seekers in virtually all cases were issued with documents confirming that they
were under the protection of the UNHCR, this meaning that the UNHCR recognized grounds in accordance with the Convention for their applications for refugee status.

The results of carrying out procedure for granting refugee status in Ukraine in 2005
(as of 1 January 2006)
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Statistics on the procedure for losing or being deprived of refugee status in Ukraine,
deportation, gaining Ukrainian citizenship in 2005 (as of 1 January 2006)
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Breakdown of refugees in Ukraine on the basis of gender and age
(as of 1 January 2006)
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The statistics here show that in 2005 the procedure for considering applications for refugee status
was even slower than in the previous year. Moreover, the asylum procedure in the case of those from
CIS countries effectively did not work at all, which is a cause of concern, given the complicated
humanitarian situation in some countries of the CIS and the high risk of human rights violations should
asylum seekers be returned to those countries.
An asylum seeker from Belarus, S. In April 2005 submitted an application to be
granted refugee status in Ukraine to the department of the migration service. Despite the fact that S. provided the migration service with a large number of documents confirming numerous instances of persecution which he had suffered in
the country of his origin due to his opposition political and civic activities (illegal
expulsion from university, detentions, initiation of a criminal investigation against
him, membership of banned civic organizations and others), and notwithstanding
the fact that among the documents presented to the migration service was a letter
signed by several Ukrainian State Deputies calling for S. to be helped as a victim
of persecution from the regime in Belarus, a mere day after an interview with S.,
the department of the migration service in the Vinnytsa region refused to process
documents for his application to be granted refugee status in Ukraine. The appeal
against this unlawful decision through the courts took almost a year. At first the
Leninsky District Court in Vinnytsa (Judge Korol) unlawfully refused to accept S.’s
complaint against the unlawful actions of the migration service, claiming that the
time limit for the appeal had been breached. S. lost his appeal, and it was only the
court of cassation appeal – the High Administrative Court of Ukraine that reversed
the illegal rulings of the Leninsky District Court and the Appeal Court of the Vinnytsa region, and referred the case to the court of first instance for the substantive
claims to be considered. It took three months for S.’s case to be considered in the
court of first instance, and it was only in March 2006 that the Leninsky District Court
in Vinnytsa recognized the refusal to process S.’s documents for his application to
be granted refugee status in Ukraine and the failure to inform S. of the reasons for
the refusal illegal. At the present moment the ruling of the Leninsky District Court
has still not come into effect.
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No application from citizens of the Russian Federation for refugee status in Ukraine was granted
by the Ukrainian authorities in 2005. This places in question the objectivity of the procedure for
determining refugee status with regard to this group of asylum seekers, and the independence of the
authorized bodies under the influence of considerations of political expediency.
The permanent restructuring of the Migration Service of Ukraine throughout 2004 and 2005
made access to the procedure for applying for political refugee status exceptionally difficult, especially
in eastern Ukraine, This in turn heightened the risk of those seeking asylum who do not have the
appropriate papers being deported. Furthermore, our information suggests that in 2005 the technical
conditions with relation to applications for refugee status, the Migration service interviews and
registrations with law enforcement bodies, etc became considerably more difficult.
The staff of the migration service in the regions and even employees of the State Committee for
National Minorities and Immigration of Ukraine are extremely poorly informed and do not understand
the basic principles of international protection of refugees and asylum seekers, and sometimes do not
recognize the very idea of defending human rights. In some regions an inexplicable tendency has
emerged to appoint as migration service officials retired police officers previously working in sections
dealing with citizenship and registration of individuals, with fighting illegal immigration, etc. In 2005
people the Vinnytsa Human Rights Group was helping from at least two regions of Ukraine reported
verbal xenophobic or racist opinions addressed at them by officials of the migration service.
The problem of forced repatriation (expulsion or deportation) of asylum seekers to their country
of origin remains acute. Extradition in Ukraine takes place without the mandatory use of court
mechanisms. Even the possibility of court control over the justice and legality of deportation is highly
questionable. Ukrainian legislation does not stipulate the mandatory involvement of lawyers in the
extradition proceedings.
There have also been cases of asylum seekers and convention refugees being deported, this being
in contravention of Ukraine’s international human rights commitments. When the asylum seeker’s
legally stipulated identity document is taken away, he or she is automatically considered to be an
illegal immigrant and is often subjected to administrative deportation, which may be against the
person’s will.
Since Ukraine is not fulfilling fundamental commitments on protecting the rights of refugees,
despite the fact that it signed and ratified the UN Convention relating to the Status of Refugees and
the 1967 Protocol to the Convention, we consider that the immigration bodies of state signatories to
the UN Convention relating to the Status of Refugees should not recognize Ukraine as a «safe country»
to return refugees and asylum seekers to. On 1 September 2005 the Code of Administrative Justice of
Ukraine came into force, and together with it, some amendments and additions were introduced to
laws regulating the procedure for expelling aliens from Ukraine. Nevertheless the current administrative
procedure for expulsion remains confused and places human rights in jeopardy.
The Code of Administrative Justice does not, for example, establish the periods in which expulsion
takes place after a ruling is issued, does not make the presence of a defence lawyer (representative)
obligatory, does not explicitly prohibit the sanctioning of extradition during court proceedings behind
closed doors, and there are also no procedural guarantees for individuals who are awaiting enforcement
of an expulsion order or a court review of an appeal against expulsion.
A fairly specific Ukrainian type of violation of migrants’ rights is the arbitrary refusal without any
explanation to allow foreign nationals onto Ukrainian territory by bodies of the State Border Guard
Service. According to official statistics, in 2005 the State Border Guard Service denied entry to 11,358
individuals it deemed «potential illegal migrants». Who these people are, who takes the decisions to
classify them as «potential illegal migrants», how many of them are potential asylum seekers, how
many of such asylum seekers were later returned to their country of origin with further violations of
their rights, remain open questions with no official answer. However in August 2005 alone,. Ukrainian
border guards refused entry to not less than 15 citizens of Uzbekistan who were trying to get to
Ukraine specifically in order to apply for refugee status. Later some of these people did manage to get
to Ukrainian territory.
The mechanism for the creation and functioning of the so-called «system of card registration» –
or «blacklist» – of individuals prohibited from entering Ukraine remains unknown, and therefore a
source of corruption.
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A difficult problem is also the issue of the conditions for asylum seekers in temporary accommodation
centres. These conditions may be categorized as cruel or degrading treatment. The state authorities
claim that these terrible conditions are due to insufficient funding. However the Accounting Chamber
of Ukraine points to inefficiency and illegal use of state funds, and sent documents to this effect to the
Prosecutor General.6
«Golden» migrants at the expense of impoverished Ukrainians?5
The average monthly figure for keeping one refugee in temporary accommodation centres
in 2003 cost the Ukrainian Budget 811 UH, in 2004 – 848 UH. This was established by
the audit of the use of state budgetary funds intended for providing assistance to refugees
and creating accommodation centre for illegal migrants, undertaken by the Accounting
Chamber of Ukraine. At the same time, the declared level of social protection for citizens
of Ukraine during those years was 342 UH, and 362 UH, per person, and was in fact not
safeguarded by the state.
The auditors found that the State Committee for National Minorities and Immigration of
Ukraine and its local offices had not properly managed budgetary funds allocated in 2003
and 2004 for providing assistance to refugees and creating accommodation centre for illegal migrants. 1,6 million UH of budgetary funds had not been spent on the purposes
intended, 1,3 million UH had been used inefficiently, while 6,8 million UH had been spent
with infringements of current legislation, including non-compliance with the requirements of
the Law of Ukraine «On the purchase of goods, work and services with state funding» – 6,4
million UH.
The use by the State Committee for National Minorities and Immigration of state funding
was accompanied by unjustified management decisions. The channelling of state funds by
the State Committee for National Minorities and Immigration into creating two additional
refugee centres, given the fact that the Odessa centre is only 18,4% full, has caused substantial and unwarranted outlay for the state budget.
The Odessa Refugee Accommodation Centre (ORAC) is able to house annually at least
1,000 people, or three times more than the number who gained such a right in Ukraine in
2004. The decision of the State Committee for National Minorities and Immigration to create two additional centres (the Yahotynsky centre in the Kyiv region, with 457 places, and
the Perechynsky centre in the Transcarpathian region, with 100 places) were unwarranted,
and the purchase and reconstruction of premises for them involved the inefficient use of
13.7 million UH of state funding.
Through the Instructions of the Cabinet of Ministers of Ukraine № 803-I and № 637-I, the
State Committee for National Minorities and Immigration (on its initiative) was transferred
from the Ministry of Defence two military towns (town No. 7, Zhuravych, Volyn region, and
No. 1, Rozsudiv, Chernihiv region), which promoted business activities of the State Committee for National Minorities and Immigration in areas under the jurisdiction of other departments.
These huge property complexes (military town No. 7 includes 77 buildings and structures
on 601.4 hectares of land, while town No. 1 has 49 buildings and structures on 33.05 hectares) are several times greater than the accommodation requirements for illegal migrants,
and demand substantial outlay from the state budget for their maintenance and servicing.
The creation by the State Committee for National Minorities and Immigration of accommodation centres for illegal migrants on the bases of towns of demobilized military units, and
the refusal to accept from the State Border Guard Service the site «Pavshyne», equipped
for accommodating illegal migrants, on the basis of the bids of the winners of the tenders,
the subcontracting agreements concluded with them and the design and cost planning
documentation for the reconstruction of buildings for these centres will lead to the inefficient
use of state funding of 52.7 million UH.
6

Considered by the Panel of the Accounting Chamber on 5 April 2005. Available online at: http://www.ac-rada.gov.
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The auditors established that for accommodating in the future illegal migrants in the Volyn
town No. 7, the State Committee for National Minorities and Immigration set aside 10 buildings, and the Chernihiv town – 9. For the exploitation of the remaining state property, the
management of the State Committee for National Minorities and Immigration created three
state enterprises: the Zhuravychivske forest and hunting concern and two businesses for
providing communal services «Strateg» and «Rozsudiv», the intended activities of which
do not conform with the tasks vested in this central body of executive power.
Material of the audit has been sent to the Prosecutor General of Ukraine
The Press Service of the Accounting Chamber

RECOMMENDATIONS
Only a few of the recommendations for improving the system for protecting refugees’ rights, published
in the report of human rights organizations last year, were taken into consideration by the authorities.

¹

Recommendations to the Ukrainian authorities on improving the system of asylum Whether implemented or not
in «Human Rights in Ukraine – 2004»

1

To pass a law defining the basic principles of immigration policy

2

At the legislative level to introduce additional forms of protection in Ukraine for Not implemented
people forced to leave their country of origin or of permanent residence (humanitarian protection, temporary protection)

3

To pass a Law of Ukraine «On asylum»

4

To define in legislation the authorities of the state migration service (in order to Not implemented
shorten the period of review of applications migration service agencies at the local
level should be given the authority to take final decisions on applications for refugee
status).

5

To create a system of immigration tribunals (specialized bodies with court power) Not implemented
independent of state executive bodies

6

to eliminate discrepancies in Ukrainian legislation which impede the exercise of the Deadlines for making applicarights of refugees in accordance with Ukraine’s international commitments and ac- tions were abolished, but there
cording to international law.
were no other improvements

7

to implement measures aimed at helping refugees adapt into Ukrainian society, to Nothing done at state level
ensure information support for refugees with regard to ensuring their rights according
to Ukrainian legislation, to explain refugees’ rights and the mechanisms for ensuring
them to state officials whose duties include providing for these rights, to help refugees learn Ukrainian and resolve problems related to finding work.

8

to improve training of immigration specialists. To introduce compulsory courses on
the rights of refugees for all employees of law enforcement bodies and border guard
officers. To begin specially designed training or retraining of immigration specialists
in the system of state higher education.

Not implemented

Not implemented

Certain actions on the part
of UNHCR, and NGOs, the
European Commission Representation, etc

All suggestions for improving the system for granting political asylum listed above are still, we
believe, relevant. We would add the following recommendations.
1. To create departments of the migration service in each region of Ukraine;
2. To provide 24-hour duty of employees of the civil state migration service at all international
control points on Ukraine’s state border. To set up special premises where migration officers can
interview potential asylum seekers;
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3. To hold an independent legal audit of the system of extradition and deportation from the
territory of Ukraine, especially to countries which are not members of the Council of Europe;
4. To put an immediate stop to the illegal discriminatory practice of avoiding granting refugee
status to asylum seekers from certain countries (primarily CIS countries) and to hold officers of the
migration service answerable for such actions;
5. To immediately stop the practice of deporting / extraditing people seeking asylum before all
appeal procedure has been completed;
6. To ensure that state bodies are provided with qualified interpreters and lawyers to safeguard the
rights of asylum seekers during the asylum procedure;
7. To introduce a single form of identity papers for people during the asylum procedure instead of
the four documents which are presently used;
8. To improve the system for asylum seekers to receive identification codes and work permits;
9. To increase the number of accommodation centres for asylum seekers and refugees, to
legislatively foresee the possibility of sending asylum seekers there from when they submit applications
for refugee status;
10. To organize training in the basic principles of migration law for lawyers of administrative
courts, including at least three judges of each district administration court and five judges of each
appeal administrative court.
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XVI. THE OBSERVANCE OF PRISONERS’ RIGHTS IN UKRAINE1
1. INTRODUCTION
In preparing this section, previous studies carried out by the civic organization «Donetsk Memorial»
were used, in particular, statistical information, printed in the information bulletin ASPECT and in
the brochure «Criminal sentences in Ukraine in 2004». A further valuable source of information was
provided by the responses to formal requests for information sent by the organization during the second
half of 2005 to the State Department for the Execution of Sentences [hereafter: the Department] and
its departments in the regions, to the Ministry of Internal Affairs and a number of its regional departments, to the Prosecutor General of Ukraine and a number of regional prosecutor’s officers, as well
as to the State Court Administration of Ukraine. A considerable amount of the information used was
gleaned from publications in the mass media and on Internet publications.
A crucial part of our sources of information came from the work of partners in the regions who
provided examples of publications in the local press, excerpts of letters from members of the public
who had approached their organizations for assistance.
Clearly it was important to treat and analyze the information received to some degree critically.
This applies in our view both to the examples of violations of human rights cited in letters from members of the public, and to information from state institutions. Plainly the level to which information
from different sources can be deemed reliable varies. However, bearing in mind the specific nature
of the activity of the system, we do not feel it to be justified to discard information purely because it
contains negative content or contradictory details. An honest approach envisages the consideration of
different facts and opinions. Only in this way can one gain a more or less full impression of what the
real situation is, and therefore, it is only by using such an approach that one can effectively choose
optimum ways of overcoming existing problems.

2. POLICE INSTITUTIONS
Individuals remain in custody in police institutions from when they are detained until charges are
laid. During this period, they are held first directly in district police stations, then in temporary holding facilities.
The Ministry of Internal Affairs is in charge of 501 temporary holding facilities (ITT – izolyator
tymchasovoho trymannya), where they may be held for a maximum of 3 days (10 days in exceptional
circumstances) before being moved to a pre-trial detention centre (SIZO – an acronym for slidchy
izolyator). However there are instances when this time period is exceeded. Each day in Ukraine around
7,000 people who have been detained are held in ITT, with a capacity for 10,400 places. According to
information from the Ministry of Internal Affairs, 127 ITT are in need of repair.
The greatest number of cases involving ill-treatment while in custody occur specifically during
the time that individuals detained are held in police institutions. The conditions in such institutions
are, furthermore, excessively harsh. This is connected to a large degree with poor financing however
recently funding has been allocated to provide for detainees held in ITT. «Donetsk Memorial» sent
1

Prepared by Oleksandr Bukalov, Head of the Civic Organziation «Donetsk Memorial». The author would like to warmly thank
his collegues who provided information for this work: Valentin Badyra, Ihor Hnat, Inna Ivanchenko, Oksana Kravets, Larisa
Poltoratska, Mariya Rudyk, Kostyantyn Svitlychny, Irina Ukhvarniya, Mykola Fedoruk, Katerina Shmahalo. The comments
of specialist Tetyana Denysova and the State Department for the Execution of Sentences were extremely valuable. The authors
of the Report are very grateful for their pertinent and professional comments, a number of which were taken into consideration
when preparing the final version of this section.
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formal requests for information to ten regional departments of the Ministry of Internal Affairs (MIA)
with questions about the conditions in which prisoners were held in ITT. Information from the responses received is presented in Table 1: «Conditions in which prisoners are held in temporary holding
facilities».
According to figures from the departments, in 2004-2005 from 16 to 70 UH was allocated for each
individual while being held in an ITT.
However problems remain with providing food for individuals remanded in custody, and those
taken during a court hearing to the court, when they may receive nothing to eat through the entire day.
In the Report of the Council of Europe Monitoring Committee, presented in autumn 2005, PACE
noted that according to information from the Human Rights Ombudsperson, Nina Karpachova, during her almost seven years tenure she had received around 12,000 complaints from individuals alleging
that they had been subjected to torture while in police custody. She also stated that over the last years
the number of illegal arrests and incidents of torture by the police had not decreased at all. According
to the President of the Supreme Court of Ukraine Mr Malyarenko, in every third case of grave and
especially grave crimes the accused had complained of illegal investigation methods.
Victims do not, as a rule, lodge complaints about ill-treatment, and it is therefore difficult to estimate the real level of illegal use of force by police officers. Among the reasons why victims do not complain is the fear of worsening their situation, being totally dependent on police officers and not having
any opportunity to inform people about their situation and their problems. Not infrequently individuals
who fall victim to ill-treatment are from socially marginalized groups of the population – down-andouts or people with criminal records who simply do not know who they should complain to, and how.
Therefore, after being released, they do not insist on the perpetrators being found and punished. And
those who do try to complain and to prove the guilt of police officers, can spend months attempting
«in legal fashion» to prove that he or she was subjected to brutal treatment in the courts and with the
prosecutor’s office.
One example of procrastination with investigating allegations of brutal treatment by the police is
the case of Mykhailo Yevtyushyn. In June 2000, then aged 16, he took part in a fight. Ten days later
one of those involved in the fight died. At first two adults who had taken part were detained, however
they were soon released and Mykhailo was arrested. This took place at around six o’clock in the morning on 29 June, when his parents were not at home, only his small brother. Mykhailo was beaten,
while a protocol was only drawn up at 14.00 which he was deceived into signing. His mother claims
that police officers demanded several thousand dollars to release her son, and when she refused, he was
sent to a pre-trial detention centre (SIZO). There he spent two years. After a very drawn-out investigation, in 2002 the case reached the appeal court which sent the case back for further investigation and
released Mykhailo, changing the preventive measure to a signed undertaking not to abscond on account of his having tuberculosis. The lad had contracted the disease in the SIZO, this being confirmed
by the medical examination carried out immediately after his release. However the administration of
the SIZO responded to the lad’s mother’s question by claiming that Mykhailo had been healthy immediately prior to his release.
The prosecutor’s office appealed the change in preventive measure and despite the urgent need for
medical treatment succeeded in obtaining a court ruling reinstating the remand in custody. In order
to continue his treatment, Mykhailo went into hiding, and was declared wanted by the police. This
situation remained unchanged at the beginning of 2006. Mykhailo made an application to the court
to replace his preventive measures with an undertaking not to abscond so that he could safely appear
in the court where his case was to be reviewed. The court refused to consider this request without
Mykhailo being present in the court. His mother turned to the prosecutor’s office of the Petrovsky
district in Donetsk making a complaint about violations of the law during his detention in 2000, and
about the beating inflicted. The prosecutor’s office checked her complaint in June 2005 and refused to
initiate a criminal investigation. His mother appealed this decision of the prosecutor’s office, and the
court upheld her complaint. . The prosecutor’s office supposedly checked her complaint for the second
time and in August 2005 again passed a ruling refusing to launch a criminal investigation however
Mykhailo’s mother was not informed of this ruling. It was only at the end of December, in response
to her formal request for information, that the prosecutor’s office notified her of the decision taken.
One thus has the impression that at the present time also the actions of the police, the prosecutor’s
office and the courts at local level are coordinated among themselves and directed at concealing the
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ill-treatment Mykhailo allegedly suffered when being detained. The young man is already 21, he lives
permanently in hiding from the police and having no opportunity to prove in court that he was not
actually guilty of causing the death of the person who together with him took part in the fight in the
middle of 2000 and who almost ten days later died of something.
To protect themselves from potential law suits filed by individuals who have been held in custody
by the police and then released, and who might complain of ill-treatment, the police quite often get
people to sign statements declaring that they have no complaints against the police.
A human rights organization, the Poltava Regional Media-Club took efforts to counter such practice. On 21 November 2005 it addressed an appeal to the heads of the department of Internal Affairs
for the Poltava region and the highest levels of the Ministry of Internal Affairs in which it called for
«a stop to the practice of taking signed statements in any form (under duress or not) from individuals detained or arrested declaring that they have no complaints against the police». The appeal stresses that «in
considering allegations from individuals of ill-treatment, it seems especially cynical for the heads of
law enforcement agencies to refer to the fact that the claimants allegedly left statements they themselves wrote declaring that they have no complaints against the police. It is always law enforcement
officers who initiate such statements in order to hinder individuals from complaining against their
illegal actions and to absolve themselves of liability. And secondly, such statements are quite often
beaten out of a person using coercion, and the individual is not released until he or she has signed
such a document.»
One of the problems with police custody is the fact that detained individuals suffering from tuberculosis cannot be sent to SIZO. As noted in the Council of Europe (Monitoring Committee Report, on
the basis of a number of normative legal acts of the State Department for the Execution of Sentences,
individuals suffering from infectious diseases (including tuberculosis) cannot be transferred to pretrial detention centres (SIZO) from the temporary holding facilities (ITT) under the competence of
the Ministry of Internal Affairs. According to some reports, 739 arrested people were not admitted to
SIZO during 2004. TB-infected people were thus held in detention in the ITT, which are not fit for
holding such persons, beyond the legally established maximum term of arrest (3 or 10 days). This not
only violates the rights of the arrested but also promotes the spread of diseases in the ITT. According
to the Ministry of Internal Affairs, more than 1,000 people are held daily in ITT after the maximum
time-limit established by law, including 100 people ill with TB. The situation has not improved even
after an Instruction (No. 419-p of 5 July 2004) was issued by the Cabinet of Ministers whereby the
State Department for the Execution of Sentences was ordered to ensure admission of those arrested
who are ill with TB. According to the comments of the Ukrainian authorities, there are plans to solve
this problem by delegating the treatment of persons in detention on remand to special establishments
of the Ministry of Health which will be guarded by Ministry of Internal Affairs units. This requires
changes to the relevant legislation.
According to figures from the Prosecutor General, over the first six months of 2005, criminal
charges were laid in Ukrainian courts against 212 police officers for crimes committed, of which
43 were for using prohibited methods of investigation. In all, at the request of prosecutor’ offices,
by September 2005, disciplinary proceedings had been brought against 14,117 police officers.
The situation with ill-treatment of individuals detained by members of the police during 2005
remained worrying. PACE’s Resolution ¹ 1466 (2005) reads:: «we urge the Ukrainian authorities to
continue to apply a zero tolerance policy and to secure prompt, impartial, and full investigation into all
allegations of torture, prosecution, and punishment of those responsible, and to improve the control over
the law enforcement bodies in practice»
Amendments to the Law «On the police» make it mandatory for the police to inform relatives of a
person detained or arrested within 2 hours – and not 24 hours – after the detention / arrest; to notify
a lawyer, the administration of the person’s place of work or studies of the detention, if the person
detained or arrested so desires; to ensure that all those detained receive 3 meals a day; to inform the
person detained or arrested of his / her procedural rights and of the grounds for the detention / arrest.
Police officers are prohibited from interrogating the person detained or arrested, should the latter have
asked for a lawyer to be present, before the lawyer arrives. Should the above-mentioned or other provisions not be observed, the right is stipulated to monetary compensation.
However police practice changes rather slowly and reports are frequent of ever more cases of corruption and illegal detention of citizens by the police.
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3. BACKGROUND INFORMATION ABOUT THE DEPARTMENT
The State Department for the Execution of Sentences was formed by Decree of the President of
Ukraine on 22 April 1998 from the previous Central Department for the Execution of Sentences of
the Ministry of Internal Affairs of Ukraine as a separate structure. Its creation was one of the stages in
fulfilling Ukraine’s commitment undertaken in 1995 as part of joining the Council of Europe to transfer the system of the execution of judgements to the Ministry of Justice; Since 1998 the Department
has been an autonomous structure under the control of the Cabinet of Ministers, with the Head of the
Department being appointed by Presidential Decree.
The tasks and functions of the Department were initially defined in the Provisions on the
Department, approved by Decree of the President of Ukraine on 31 July 1998. Later, in June 2005 a
Law «On the State Penal Service of Ukraine2» which establishes the legal base for the organization and
activities of the State Penal Service of Ukraine, its tasks and powers was adopted. The new Penal Code
[kryminalno-vykonavchy kodeks] came into force on 1 January 2004, this being the basic document
regulating the enforcement of sentences and the structure of the institutions of the State Department
for the Execution of Sentences.
Immediately following the creation in February 2005 of a new government, the liquidation of the
Department as an autonomous structure was announced, with the Department being transferred to the
Ministry of Justice. This decision was in keeping with Ukraine’s commitments as per the Opinion of the
Parliamentary Assembly of the Council of Europe ¹ 190 (1995). However opinions began to be heard
straight away from some politicians, supported or initiated by the top management of the Department
that the mere fact of having taken the penal system from under the control of the Ministry of Internal
Affairs had fulfilled Ukraine’s commitments. The Chair of the Verkhovna Rada Committee on legislative provisions for law enforcement activities, Volodymyr Moisyk stated: «Pursuant to Ukraine’s obligations on becoming a member of the Council of Europe, in compliance with the Opinion of its Parliamentary
Assembly (¹ 190 for 1995) it was stipulated that by the end of 1998 the Ukrainian penitentiary system
needed to be taken from the control of the Ministry of Internal Affairs. In my opinion the requirements of
the Council of Europe do not amount to subordinating the penitentiary system to the Ministry of Justice, but
to the creation of a penitentiary system in the form of an autonomous social organization».
This position has been declared also by the new top management of the Department.
At the same time these statements are, to put it mildly, inaccurate.
As far as the reference to the PACE Opinion is concerned, this states unambiguously: «the
responsibility for the prison administration … will be transferred to the Ministry of Justice before the
end of 1998». The position of the Council of Europe has not since changed. For example, point 8 of
PACE Resolution ¹ 1346 (2003) states unequivocally: «The Assembly urges the Ukrainian authorities...³³³) to complete the transfer of the entire penitentiary administration system to the authority of the
Ministry of Justice...»
Point 13.7 of PACE Resolution ¹ 1466 (2005) on the Honouring of Obligations and Commitments
by Ukraine reads:
«With regard to the respect for the rule of law and protection of human rights, the Assembly calls
on the Ukrainian authorities to:
13.7. finalise the transfer of the State Department for the Execution of Punishments to the Ministry
of Justice as required by Opinion No. 190 (paragraph 11.vii.); to create at national level an independent
body to oversee places of deprivation of liberty; to continue the commendable practice of authorising the
publication of CPT reports with respect to Ukraine».
PACE’s position on Ukraine’s fulfilment of its commitments to the Council of Europe has thus
not in fact changed. This means that the transfer of the penitentiary administration system to the authority of the Ministry of Justice remains an unfulfilled commitment made by Ukraine which is still
valid now.
It is clear that there is a political issue here, and the commitment must sooner or later be fulfilled.
2

The Ukrainian for the Service mentioned here is the «Derzhavna kryminalno-vykonavcha sluzhba», which is sometimes translated more literally, as the State Criminal Execution Service. The same applies to the Kryminalno-vykonavchy kodeks, which
we translate as the Penal Code (and not, as sometimes translated, the Criminal Execution Code). Unfortunately, most terms are
variously translated. The name of the Department given here is that used by the Council of Europe, however it is often simply
called the State Penal Department of Ukraine. The reason for using Ukrainian abbreviations and acronyms (ITT and SIZO) is to
try to somehow minimize the difficulties. (translator’s note)
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The Ukrainian President with his Decree ¹ 39/2006 from 20 January 2006 «On an Action Plan
for carrying out Ukraine’s duties and commitments arising from its membership of the Council of
Europe» approved a plan which contains the following point: «in order to carry out Ukraine’s duties and commitments arising from its membership of the Council of Europe, to undertake measures
to resolve the question of jurisdiction over the State Department of Ukraine for the Execution of
Sentences», to be carried out by 1 April 2006.
In terms of administrative distribution, there are 26 territorial departments within the framework
of the Department, including 23 departments in the Autonomous Republic of the Crimea, in most
regions, Kyiv and the Kyiv region, 2 units in the Transcarpathian and Chernivtsi regions, as well as a
penal inspection unit in Sevastopol which is empowered with the relevant departmental functions.
The overall number of institutions of different types of regime within the Ukrainian penal system
over recent years has hovered between 180-182, including 136 corrective colonies3, 33 pre-trial detention centres (SIZO) and 11 juvenile educational colonies. There are also 22 corrective centres for the
nearly five thousand people sentenced to restriction of liberty.
As of 1 January 2006, there were 49,814 staff positions at both managerial and ordinary levels, with
the number of regular jobs for personnel, paid by the state, amounting to 43,487.5, or 67% of the figure
for the number of staff of the penal services established by legislation.
The system for training staff of the penal system includes the Chernihiv Law College, two specialized colleges for training junior personnel in Dnipropetrovsk and Bila Tserkva. Another such college
for training junior personnel is planned. The training of specialists for the agencies and institutions of
the penal system is carried out in the Yaroslav Mudry National Law Academy of Ukraine in Kharkiv
(law specialists), the Karazin Kharkiv National University (psychologists and specialist social workers).

4. THE STRUCTURE OF PUNISHMENTS IN UKRAINE
The structure of punishments handed down by Ukrainian courts for crimes committed is as follows: according to information provided to «Donetsk Memorial» by the State Court Administration of
Ukraine, in 2005 court proceedings were concluded on 208,673 criminal cases (in 2004 the figure was
221 375). Of this figure, 195,169 ended in the person being convicted. This was 15% less than in 2004,
and almost the same as in 2002. The use of different forms of punishment in 2005 is presented in the
table below. The use of some of these punishments will be discussed in more detail below.
Sentences involving deprivation of liberty were handed down to 54,114 individuals which is considerably lower than the numbers for 1996 – 2002. In court practice the number of acquittals remains
stable and unnaturally low. In 2005 898 people (0.48%) were acquitted, while in 2004 there were only
502 (0.26%) acquittals.
168 people were sentenced to life imprisonment in 2005, and presently in Ukraine there are 1,221
people serving life sentences. These people are held in two specially equipped prisons in Zhytomyr
and Vynnytsa, as well as in maximum security sectors of a number of other Department institutions.
As of 1 January 2006, these institutions had an overall capacity for 1,225 prisoners. The Department
is scarcely keeping up with creating places for this category of prisoner, and they are therefore held for
some time in SIZO, where special blocks have been set aside.
Type of punishment:

Number convicted

To deprivation of liberty for a certain period

54 114 / 27,7%

Life imprisonment

168 /0,08%

Corrective labour

2 221 / 1,1%

Community work

3 800 / 1,95%

Arrest4

2 219 / 1,1%

A fine

12 963 / 6,6%

3

There are various forms of colonies [koloniya], which are penal institutions for convicted prisoners (translator’s note).
[Custodial] arrest is a form of punishment for administrative and criminal offences. «Punishment in the form of arrest involves
custodial detention in conditions of isolation and is imposed for periods from one to six months». (Article 60 of the Criminal
Code). (translator’s note)

4
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Suspended sentence

109 362 / 56,0%

Restriction of liberty

4 502 / 2,3%

Total

195 169

5. PRISONERS AND THOSE CONVICTED IN DEPARTMENT INSTITUTIONS
Of every 100,000 of the population, approximately 370 individuals in Ukraine are serving prison
sentences. For comparison: in the USA this figure is 700, in Russia – around 650. In countries of
Western Europe the numbers are around 100 (in Germany, for example, the figure is 85, in Belgium –
75). There was a significant rise in the prison population in Ukraine during the first half of the 1990s:
in 1989 there were 88,807 convicted prisoners in places of deprivation of liberty, while in 1996 the
figure was 172,163.

Total sentenced

Including to deprivation
of liberty

Percentage of individuals
sentenced to deprivation
of liberty

1999

222 239

83 399

37,5%

2000

230 903

82 869

35,9%

2001

201 627

70 308

34,9%

2002

194 212

61 168

31,4%

2003

201 100

61 000

30,3%

2004

224 226

62 337

27,9%

2005

195 169

54 282

27,8%

Year

The increase in size of the prison population was attributable to a growing trend for courts to pass
sentences involving deprivation of liberty. Whereas in 1988 only 29,372 people received such sentences,
by 1994 this figure had already reached 63,572, and from 1996 over the next three years more than 85
thousand people were sent to places of deprivation of liberty each year.
Comparison with figures for the last few years (cf. Table) makes it possible to conclude that the
use of deprivation of liberty has since 2001 been falling slightly. As a result each year from 2002 – 2004
«only» 61-62 thousand people were sent to places of deprivation of liberty, and in 2005 around 54
thousand. The maximum use of deprivation of liberty was observed in 1999 – 37.5%. There was a noticeable change after the adoption of the new Criminal Code – in 2004 the percentage of people sentenced
to deprivation of liberty fell to a «record low» after 1988, equalling 27.9% and in 2005 – falling to 27,8%.
Financing of the penal system comes largely from the State Budget (in 2004 – 612 million UH or
approximately 233 million US dollars), and is clearly inadequate. According to some estimates, three
times more would be needed to provide a proper level of funding. Partial financing of institutions is
envisaged through the activities of industrial enterprises within the penal colonies (in 2004 income was
anticipated of 159 million UH, or about 32 million US dollars). In the middle of 2002 the amount
spent on food per prisoner per day was 2 UH 11 kopecks (around 40 cents), and the figure spent over
all on detaining one prisoner was around 120 UH (approximately $23) per month. These figures have
slightly risen by now.
In addition, prisoners partially pay for their upkeep through their earnings, with deductions being
made from the amounts they earn. Department enterprise experience enormous difficulties in receiving
orders, in production and in selling what they produce. A significant percentage of convicted prisoners
are not provided with work which creates innumerable problems both for the prisoners themselves, and
for the administration of the colony.
The PACE Monitoring Committee’s 2005 Report states:
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«Along with the allocation of sufficient funds for the maintenance and development of the penitentiary
system, additional attention should also be paid to the effectiveness of the expenditures. The parliament’s
Accounting Chamber, after a thorough inspection of the State Department’s budgetary expenditures in 2004,
concluded in March 2005 that the Department failed to implement the assigned budgetary programmes in
a proper way. Due to the lack of pertinent internal control and non-compliance with previous Chamber’s
recommendations, the Department’s officials committed budgetary violations and ineffective spending in the
amount of 136 million UH (almost EUR 19 million)».
«We urge the Ukrainian authorities to provide sufficient funds for the penitentiary system, to eradicate
overcrowding in the prisons and to improve the conditions of detention. The European Court on Human
Rights on numerous occasions observed that the lack of resources cannot justify prison conditions which are
so poor as to reach the threshold of treatment contrary to Article 3 of the Convention. In six cases against
Ukraine the Court found the conditions of detention to be inhuman and degrading».

6. PENAL LEGISLATION
It is clear that the enforcement of a court sentence inevitably involves a number of restrictions, not specified in the court verdict, but inextricably connected with enforcing the punishment.
In practice this means that sometimes restrictions may be introduced to the Law which are not
unavoidable when serving sentence involving deprivation of liberty and the expediency of which,
or indeed any reasonable grounds, may be in question. They are nonetheless formulated and introduced into the Code and gain the force of law.
The following analysis of a number of articles of the new Penal Code of Ukraine [Kryminalnovykonavchy kodeks Ukrainy] is of a somewhat fragmentary nature but is aimed at showing the shortcomings, sometimes discrepancies or the declarative nature of many of the provisions of the new
Code.
The new Penal Code of Ukraine was adopted in 2003, and came into force on 1 January 2004. It
contains a number of new and progressive provisions, however at the same time it has retained many
norms typical for the old code which are not in accord with the real situation of the present day.
Point 2 of Article 7 states that: «individuals convicted enjoy all human and civil rights, with the
exception of restrictions stipulated in the laws of Ukraine and this Code and established by the verdict
of the court». The given norm makes it possible with this Code to restrict the rights of persons convicted, going not only beyond the court sentence, but beyond what are unavoidable and reasonable
restrictions. Some examples are provided of such restrictions in excess of the court sentence (see, for
instance, the analysis of Article 121 of this Code).
Article 8 guarantees those convicted the right «to receive information about their rights and duties,
the rules and conditions for enforcing and serving the punishment handed by the court», however it does
not bind the administration to provide this in written form. This leads to the situation where prison
personnel often simply read prisoners their rights, and thus deprive them of the opportunity to refer to
the exact wording of the law at any time when this is convenient for them or when the need arises. In
any case, when the need arises to check the norms of the law, the prisoner is forced to make a request
to the administration.
The same Article 8 guarantees the right to make suggestions, applications and complaints in accordance with legislation to the administration of penal bodies and institutions, to other higher bodies,
as well as to the Human Rights Ombudsperson, to the court, prosecutor’s offices, other state authorities, bodies of local self-government and civic organizations. Despite the fact that a convicted person
has the right to approach the court, the Code does not contain procedures or guarantees for such an
application. A convicted person does not have the guaranteed opportunity to turn to a lawyer, send a
complaint to the court, etc. Until recently, the article did not even contain a norm allowing convicted
prisoners to approach international institutions, for instance, the Committee against Torture or the
European Court of Human Rights, under confidential cover. A Law of Ukraine from 1 December 2005
introduced amendments to the Code, to this article and to Article 113. As a result of the amendments,
prisoners received the right to approach the European Court of Human Rights and other international
organizations.
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The right «to social security, including the right to receive a pension, in accordance with Ukrainian laws»
granted by this article in fact contains discriminatory procedure (see the commentary to Article 122
of the Code).
It can be revealing to view declarations about the Code being progressive and taking international
standards on human rights into consideration in the light of the actual content of the provisions of the
Penal Code. A particularly apt observation with regard to this was made by the dean of a faculty of
the National Law Academy (in Kharkiv), A. Stepanyuk. He noted that «in analysing the list of principles of penal legislation, the question arises why, among these principles, no place was found for the
principle of respect for human rights. It would appear that the authors of the Penal Code of Ukraine,
declaring that it had been drawn up taking into account international standards on treatment of prisoners, international conventions on the protection of human rights and freedoms, effectively ignored the
Basic Principles for the Treatment of Prisoners which has the following provisions: «All prisoners shall
be treated with the respect due to their inherent dignity and value as human beings» «Except for those
limitations that are demonstrably necessitated by the fact of incarceration, all prisoners shall retain the
human rights and fundamental freedoms…»
Article 8 § 2 defines the list of individuals who may provide legal assistance to those convicted. In
order to receive legal help, they may use the services of a lawyer or other specialists in the field of law
who according to the law have the right to provide legal assistance personally or on the instruction of
a legal entity». This list is clearly restricted to the minimum. It does not include, for instance, either
civic organizations, or relatives of the person convicted, whereas Article 44 of the Criminal Procedure
Code of Ukraine allows for the possibility of relatives of the accused acting as defence. The right to
legal assistance of those convicted is thus extremely limited by the norms of this Code.
It is useful to consider the view expressed by I. Yakovets, a research assistant on issues in penal
legislation of the Academy of Legal Sciences of Ukraine, in Kharkiv, with regard to the new procedure
for dividing convicted prisoners according to types of institutions.
She considers that the procedure at present for determining the type of institution for enforcing
sentences does not ensure that convicted prisoners are detained in homogenous groups, this being one
of the conditions for effectively working with them. In institutions of one and the same type there
are often prisoners who differ radically both in terms of the crimes connected, and in terms of their
personalities.
Despite the fact that the instructions call for consideration of all circumstances of the case and
personality of the convicted prisoner when determining a specific penal institution (which experts from
the Council of Europe have emphasised), in practice their initial classification is carried out purely on
the grounds of the seriousness of the crime committed, previous convictions and whether they have
previously served sentences involving deprivation of liberty.
The procedure for convicted prisoners to defend their rights with regard to the type of institution
where they serve their sentence, established by current normative legal acts of the Department, are
unwarrantedly complicated and confused, and in general do not comply with the provisions of the
Constitution of Ukraine and current legislation.»
In Article 24 of the Penal Code, the list of people entitled to carry out visits for the purpose
of checking penal institutions without a special permit does not include members of the European
Committee against Torture which runs counter to the recommendations of the Committee, as well as
to the sense of the European Convention for the Prevention of Torture. Nor does the list include representatives of inspection commissions authorized to carry out public supervision of places of deprivation of liberty. The public supervision, therefore, declared in Article 25 of the Penal Code is effectively
made impossible as a means of real control.
Point 2 of Article 25 states: «In order to ensure public control over the observance of the rights
of those convicted of a crime while serving their sentence inspection commissions shall be created,
functioning on the basis of this Code and on the Provisions on Inspection Commissions approved by
the Cabinet of Ministers of Ukraine». As the results of Donetsk Memorial’s study, the first carried out
in Ukraine, showed, in reality these commissions in the overwhelming majority are 85-90%, sometimes
even 100% made up of state officials. And the public control over institutions of the system is merely
proclaimed, since the powers of such commissions, defined by the above-mentioned Provisions, do
not include overseeing the observance of human rights. This means that in practice there is no such
control. And positive assessments of the activities of inspection commissions can be provided only by
those who know little about the real state of affairs.
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The given Code envisages the enforcement of some types of punishment, initiated as an alternative to deprivation of liberty, in such a way that they virtually do not differ from deprivation of liberty.
For example, point 2 of Article 51 of the Penal Code states: Those sentenced to arrest are subject to the
restrictions established by penal legislation for individuals serving sentences in the form of deprivation of liberty». This means that punishment in the form of arrest is in fact DEPRIVATION OF LIBERTY, although formally it is not considered as such. This is confirmed by the wording of point 1 of Article 53:
«everyday material provisions and medical services of those sentenced to arrest are provided in accordance
with norms established for those individuals serving a sentence in the form of deprivation of liberty «.
Article 59 contains two mutually exclusive provisions for individuals serving sentences involving
restriction of liberty. Point 1 at first asserts that individuals «sentenced to restriction of liberty have the
right … to keep money and values on them, and to use money without any restrictions.», while point 4
provides a list of items prohibited and states that: «in the event that … money, valuables or other things
are discovered in the convicted person’s position, these may by court order be handed over to state revenue».
In other words, in one and the same article you are allowed to have money on you, and punishment
is foreseen if a convicted person does indeed have the money on him or her.
The Penal Code does not provide clear guidelines as to whether work is a right of convicted
prisoners or their duty. For example, in point 1 of Article 60 we read: «those sentenced to restriction
of liberty are, as a rule, employed in production work at corrective centres, as well as on a contractual
basis at enterprises». The same lack of definition is seen in Article 77 of the Code regarding the work
of military servicemen. In Article 9 the list of the basic duties of those convicted does not include the
need to work. However Article 118 states quite clearly: «Those sentenced to deprivation of liberty must
work in the places and at the work assigned them by the administration of the colony». Together with
this, Article 107 of the Code outlines the rights and duties of those convicted to deprivation of liberty,
among which is the right «to take part in labour activities». It is clearly impossible to apply Articles
107 and 118 at the same time.
The Code also has other limitations on applying labour legislation. For example, according to
point 4 of Article 118 «convicted individuals do not have the right to stop work in order to resolve labour
or other disputes». The prohibition on stopping work as a means of resolving labour issues deprives those
convicted of their right to stand up for their labour rights. The attempt to resolve a labour dispute by
stopping work can have grave consequences for the individual involved. He or she can be declared a
«PERSISTANT offender» and may be punished for this (see the next Article).
A number of articles allow for the use of work by convicted individuals as a form of punishment
(Articles 68, 82, 132, 145 of the Code). In this respect A. Stepanyuk quite correctly notes that «having declared their commitment to international standards of treatment of prisoners, the authors of the
Penal Code in Article132 § 1 where such duties as «being assigned extra turns in cleaning the premises
and territory of the settlement» are imposed, yet again ignored the recommendations set out in Part 1
of Article 28 of the Minimum standards for treatment of prisoners, in accordance with which «No
prisoner shall be employed, in the service of the institution, in any disciplinary capacity».
A particularly large number of restrictions whose justification seems highly questionable or which
defy any reasonable explanation are contained in the articles which define the rights of those convicted. Their specific content often contradicts provisions of a general nature contained in the Code.
For example, Article 102 asserts that «the regime in colonies should reduce to the minimum the difference
between conditions in the colony and at liberty, and this should contribute to increasing the level of responsibility convicted prisoners take for their own behaviour and to their sense of human dignity». This statement
is contradicted by the numerous specific restrictions imposed by other articles of the Code.
In Article 110, it is stated that «convicted prisoners have the right to four telephone calls throughout the year, with each lasting up to fifteen minutes, under the control of the administration». Yet
Article 81 envisages granting one telephone call as a means of encouragement. Furthermore, the
Internal Regulations, which are a subordinate legislative act, narrow still further – incidentally, in
violation of the Constitution – the right of inmates to use the telephone. According to Article 46 of
the Internal Regulations «the administration of the penal institution where there is the technical possibility, provides that convicted prisoners are granted telephone conversations». Such a norm enables
the administration, in cases where the «technical possibility» is lacking, to not allow any telephone
conversations at all, which is in contravention of provisions of the Code. Moreover, using a telephone
call as incentive, and just ONE a month, means that the right to communicate with the outside world
can turn into an element of manipulation of the convicted prisoners. This runs counter to Article 22
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of the Convention of Ukraine which prohibits the passing of any laws which worsen the human rights
situation.
Article 107 also grants those convicted the right:
– to submit suggestions, applications and complaints either verbally or In writing on their own
behalf, and on issues which affect them personally;
– to use the free time set aside in the daily routine as they choose, not however infringing rules
of behaviour;
– receive education in accordance with legislation on education».
However this article effectively prohibits the submission of complaints if these do not concern
the prisoner personally. It is also often difficult in practice for prisoners to use their free time at their
own discretion. Since in cases where the colony’s timetable envisages certain events, it is not possible
to avoid taking part in them, otherwise this may be deemed an infringement of the rules of behaviour.
This is addressed in Article 123 which directly states: «the daily timetable of the colony may include
educational events, participation in which is compulsory for prisoners». Thus, the free time which prisoners really can use at their own discretion is reduced to a minimum, while the deprivation of prisoners
right to choose in such a situation reduces their social responsibility which directly contradicts Article 7
which claims that «the state respects and protects the rights, freedoms and legitimate interests of those
convicted and ensures the necessary conditions for their reform and re-socialization». It would be difficult
to recognize the requirements of the Code described with those of point 2 of Article 102 «to reduce to
the minimum the difference between conditions in the colony and at liberty».
It can also be impossible for convicted prisoners to receive an education, since there are often not
enough textbooks, notebooks, and it is extremely difficult to find enough teachers. Although, according
to point 2 of Article 125 «prisoners who wish to raise their general level of education, regardless of their
age, shall be provided with the conditions for self-education, and the opportunity to study in general educational institutions of the colony», at the same time achieving this opportunity is made dependent on «the
availability of the necessary materials, technology and educational-methodological base, and teaching
staff». This does not safeguard the fulfilment of the commitments set down in the provisions of this
article and means that the exercise of the right to education guaranteed by the Constitution is made
contingent upon the availability of materials and technology which the colonies often do not have.
With regard to the real situation as regards education, according to Department figures, there are
20,352 inmates of penal institutions who do not have full secondary education. There were 11,006
students in corrective colonies at the end of the first semester (54% of the overall number without full
secondary education), which was 18% more than in the 2004/2005 academic year. In comparison with
the previous academic year, the number of teachers working in general education institutions within
the penal system increased from 670 to 712.
Educational institutions function in 103 corrective colonies and 18 pre-trial detention centres
(SIZO). In 38 institutions evening schools have been created, in 41 – classes (groups) with an evening
form of studies and in 42 – study consultation centres. 332 classes for studies have been equipped.
Point 4 of this Article reads: «For prisoners who do not have a working profession at which they
can be employed in the given colony, there is compulsory training on courses of vocational training
for workers in production». In other words, vocational training in penal colonies may be forced upon
prisoners, this not being foreseen either in the Constitution, or in the court sentence, but merely «by
the given Code».
Article 112 limits the maximum weight of one parcel or package with printed material by post,
referring to postal rules which can just about be understood. It is incomprehensible however why «the
weight of one parcel delivered by hand may not exceed the weight of a posted parcel». Restrictions on the
right to receive parcels and food without limit contradict the aim of point 2 of Article 102 «to reduce
to the minimum the difference between conditions in the colony and at liberty».
Article 111 of the Code allows prisoners the right under exceptional personal circumstances to
short trips beyond the confines of the corrective colony. Permission for such short trips is given by
the head of the colony, taking into consideration the personality and the behaviour of the particular
prisoner. However the Code does not contain procedure for appealing against a refusal to allow a trip.
It is possible that it is considered that the head of the colony can never make a mistake when taking
decisions on granting permission for prisoners to go beyond the confines of the colony.
The Code does not provide sufficiently clear regulation for holding those sentenced to deprivation
of liberty in heightened security units. Article 97 states that in such instances «each individual has a
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specially drawn-up program which envisages measures of an individual – educational, psychotherapeutic
and psycho-regulating nature». Transfer to a re-socialization unit is possible «on the application of the
head of the department of the social and psychological service by a resolution of the head of the colony …
after the program has been completed». However the Code does not specify how long the convicted prisoner can be held in cell-type conditions, and there are no criteria for determining when the program
has been completed. The situation cannot be precluded where a prisoner could in principle spend their
entire sentence in a heightened security unit, since the Code puts no obstacles in the way of such a
variant. The fact that the procedure for changing the conditions for detaining convicted prisoners by
transferring them to heightened securityl units is defined by an Instruction of the Department from
1 July 2004 ¹ 5-2740 is more evidence of the inadmissible practice when issues pertaining to human
rights are stipulated by subordinate legislation.
Article 106 regulates the use of physical force, special equipment and weapons. Point 5 stipulates
that «the use of physical force, special equipment and restraint-jackets is accounted for in a report to
the head of the colony. In each instance involving the use of weapons, a report is prepared and the
prosecutor’s office is immediately informed». At the same time there is no possibility envisaged for
civic structures or the public exercising supervisory control over the use of physical measures of influence. And the situations in question are those where there is an increased likelihood of human rights
being violated.
As far as the security of prisoners is concerned, A. Stepanyuk notes that «as has been emphasized in
literature in this filed, colony dormitory conditions are intrinsically linked with a number of legitimate
and veiled restrictions on rights not found in prison cell conditions. For example, such dormitory conditions in colonies do not ensure to an adequate degree the right of those convicted to personal safety
and protection from any threats from other inmates on their life and health, honour and dignity, rights
and legitimate interests, and they limit the right of those convicted to freely decide how to spend leisure
time, to receive information of interest from channels of mass information. In this respect it would
seem that only a prison form of confinement of convicted prisoners could ensure their personal safety.»
According to Article 113 «convicted prisoners are allowed to receive and send letters and telegrams at their own expense without any restriction on the number… Correspondence which convicted
prisoners receive and send may be checked». The Code does not state how the scrutiny of letters takes
place – in the presence of the prisoner or not. In this version the scrutiny of letters effectively constitutes censorship. Furthermore, the state does not ensure those convicted any minimum possibility for
corresponding: if a convicted person does not have any money, sometimes through no fault of his / her
own, then s/he effectively does not have the RIGHT to have correspondence. Point 3 of Article 113,
by stating that the correspondence of individuals deprived of their liberty is liable to scrutiny is no less
than a covert form of censorship which Article 15 of the Constitution of Ukraine prohibits.
Pursuant to point 4 of Article 113 «suggestions, applications and complaints addressed to the
Human Rights Ombudsperson and to the Prosecutor’s office are not liable to be checked, and are sent
to their addressees no later than within 24 hours. «The European Court of Human Rights only appeared on the list of addressees whose correspondence is not liability to be checked after the adoption
on 1 December 2005 of the Law introducing the appropriate amendments.
Article 115 stipulates that the standard of living space «per convicted inmate of corrective colonies
may not be less than three square metres». This norm, however, does not comply with the recommendations of the Committee against Torture recommending as a minimum four square metres per person.
Point 3 of Article 121 contains a harsh requirement: «in the case of convicted prisoners who persistently avoid work, the cost of their food, clothing, shoes, bed linen, communal and other services
provided will be deducted from the money in their personal accounts. Should there be no money in
their personal account the corrective colony is entitled to file a suit against him or her with the court».
It is clear that filing a suit with the court against a convicted prisoner who refuses to work, besides all
else, would create difficulties for the prisoner after his or her release – when, without any work, s/he
would have to pay pursuant to the suit for the period in the colony.
Article 122 of the Code states that: «convicted prisoners are entitled as general right to the state
pensions on retirement, in the case of disability pension, in connection with the loss of the breadwinner, or other legally established cases». However point 3 of this same article contains a provision which
nullifies the statement of point 1: «the « time spent working by those sentenced to deprivation of liberty
is counted towards their employment record in determining the State work-related pension after their
release on condition that they have paid their social security contributions to the Pension Fund of
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Ukraine according to the procedure, and to the amount foreseen by legislation». In the penal colonies,
when paying remuneration for prisoners’ work the Pension Fund contributions are not paid by the
institutions. This means that not of their own will, but as a result of the actions of a state structure – in
this case the institutions for the execution of punishments – prisoners effectively lose their right to
pension payments for the time spent working in the colony, if they do not pay the contributions to the
Pension Fund for that period after leaving the colony. As a rule, that is difficult to do or even impossible. Therefore, in practice, their RIGHT to a pension for the time spent working in the colony ends
up being the lack of any real possibility of actually exercising this right. This is yet one more example
demonstrating how in practice the promise of point 2 of Article 102 «to reduce to the minimum the
difference between conditions in the colony and at liberty» ends with the violation of their rights and
the creation for those convicted of problems which make their social adaptation following their release
even more difficult.
In point 4 of the same Article 122 there is a provision stating that «convicted prisoners who lost
their ability to work while serving their sentence, have the right following their release to a pension and
to compensation for damages in cases, and according to procedure set down in legislation of Ukraine».
The given norm thus deprives convicted prisoners of the right to compensation for damages while
serving their sentence since for them the right is only recognized following their release. There is clear
discrimination in this norm which is supposedly lawful as a result of point 2 of Article 7 which
states that «individuals convicted enjoy all human and civil rights, with the exception of restrictions
stipulated in the laws of Ukraine and this Code and established by the verdict of the court».
I. Yakovets, mentioned earlier, considers that: «the fact that Articles 107 and 119 of the Penal
Code does not envisage the right to annual leave for individuals deprived of their liberty cannot be
described as other than disregard for Article 45 of the Constitution of Ukraine which guarantees every
working person the right to paid annual leave and evidence that the Ukrainian legislators did not take
into consideration recommendations contained in Article 70.2 of the European Prison Rules according
to which «treatment programmes should include provision for prison leave».
The procedure for appealing decisions of the administration allowed for in the Code is extremely
incomplete. It is found in points 13-15 of Article 134: «the convicted prisoner may appeal against a
penalty imposed upon him or her however the submission of an appeal shall not suspend the enforcement of the penalty. The official who imposed the penalty, if there should be grounds for this, may
cancel it or replace it with a milder form of punishment. A higher-ranking official may cancel the
penalty should the official who imposed the penalty have exceeded his or her authority, or if the penalty was imposed by the said official without the convicted prisoner having committed any infringement.» It follows from the article that the decision of a «higher-ranking official» cannot be appealed.
The Code makes no provision for such an appeal. The final authority for the appellant is this «higherranking official». The Code provides for no role for independent structures, no public control over the
correct use of punishments. Furthermore, point 15 of the given article envisages that «when imposing a
penalty on a prisoner the administration of the colony grants the person the opportunity in accordance
with established procedure to notify close relations, a lawyer or other specialists in the area of law who
according to the law have the right to provide legal assistance personally or on the instruction of a legal
entity of this». However the Code contains no procedures or mechanisms for notifications, nor guarantees from the administration of such notification. It is not known what procedure is established for
informing lawyers about the imposition of a penalty, and it is not specified BY WHOM and WHERE
such procedure is established, and whether there are any penalties in the event of its infringement by
the administration.
Another example of the lack of procedure for appealing decisions of the administration can be
seen in Article 145 which lays down that «for infringements of established rules and procedure, and of
the conditions for serving their sentence, minors can be … placed in a punishment isolation unit for a
period of up to ten days with or without being taken from there to studies or to work». There is again
no procedure for appealing such a decision in the Code.
There is a similar situation with the procedure for compensating material damages caused by a
person sentenced to deprivation of liberty.
With regard to unwarranted restrictions imposed by the Code, I. Yakovets notes that there are
restrictions which do not directly reflect the essence of the punishment yet do in one way or another
have impact on the size of the penalty. A glaring example of such restrictions is seen in the imposition
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of reduced food norms for individuals being held in cell-type premises of maximum security corrective
colonies when compared with institutions of other types».
Article 157 stipulates that «individuals released from execution of punishment are provided with
transport free of charge to their place of residence or work within the confines of Ukraine». However
this requirement may not be met since at present colonies often do not have the money to pay for this.
People are quite often released without any money whatsoever and without their passport. However
no liability for the fact that the convicted person is not provided with the free transport mentioned is
envisaged by the Code, nor any liability for the non-payment of money the person earned. This is yet
another example of the asymmetrical nature of liability of those convicted and the state institutions.
The provisions of the Code with regard to holding life-sentence prisoners are also inadequate. For
example, Article 92 envisages that those sentenced to life-long deprivation of liberty be held separately.
Such a requirement does not envisage their being held among the general prisoners at any period during their imprisonment which is hardly justified and does not help them to retain social skills while
having a negative impact upon their psychological state.
Overall the conditions for life prisoners are extremely severe and harsh. They do not encourage
the prisoners to any self-improvement, or give them any hope for the future. They are not given the
opportunity, albeit occasionally, to serve their sentence in an environment with other prisoners. Such
an approach can have extremely detrimental consequences for the prisoners.
Women sentenced to life imprisonment are held in Chernihiv Colony ¹ 44 with violations of the
provisions of the given Code. Repeated appeals from human rights organizations regarding the need
to bring their conditions into full compliance were ignored by the Department. It was only after the
intervention of the Prosecutor General that changes were made.
The Internal Regulations of the colonies contain a whole range of norms which have no rational
basis at all. For example, prisoners are prohibited from pinning up photographs or pictures from magazines near their beds or bedside tables.
One should note two other important features of the new Penal Code. Firstly, it suffers from excessive detail: the Code stipulates the number of visits, the weight of parcels, the number of telephone
calls permitted prisoners. This means that any changes to these regulations, for example, on the weight
of a postal parcel or the possible number of telephone calls can only be made by the Verkhovna Rada,
and for this a separate law is required. It would be much more sensible for such details to be regulated
by a simpler procedure, for example, by establishing them through the Internal Regulations, approved
by Order of the Head of the Department. Especially given that in such Regulations these norms are
very often set using the same wording as in the Code anyway. Such duplication suggests a certain lack
of awareness among the authors of the Code of the techniques for drawing up legal documents.
Secondly, in Section III of the Code, the chapter «The regime in colonies and ways of safeguarding
it» s placed ahead of other chapters dealing with the conditions prisoners are held in, prisoners’ rights
and duties. This positioning reflects the entrenched priorities in the activities of the penal institutions,
with the regime being deemed more important that the observance of prisoners’ rights. The practical
activities of the administration and top management of bodies of the Department observe specifically
this hierarchy. Such priorities encourage violations of human rights since it is precisely the requirements of t he penal regime that often justify these violations of rights.
In June 2005 the Law of Ukraine «On the State Penal Service of Ukraine» was adopted, this defining the legal principles for the organization and functioning of the State Penal Service of Ukraine,
its tasks and powers.

7. OVERSEEING THE FUNCTIONING OF PENAL INSTITUTIONS
The problems, difficulties and shortcomings in the functioning of the Ukrainian penal system
are not denied by its top management and representatives however the latter as a rule confine
themselves to a fairly general statement of fact. There are not many independent institutions vested
by Law with the right to check and monitor how the system works. National institutions are the
Prosecutor and the Human Rights Ombudsperson, international – the European Committee for
the Prevention of Torture. One should stress that the autonomous nature of the Department makes
it difficult for independent structures to check its activities. The financial activities of the system may
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be checked by the Accounting Chamber of the Verkhovna Rada. Excerpts from reports of the Human
Rights Ombudsperson and the Accounting Chamber given below suggest serious shortcomings both
in terms of observing prisoners’ rights, and in organizing how state funding is spent.
The Human Rights Ombudsperson, Nina Karpachova, in presenting her annual report on the
observance and protection of human rights and liberties in Ukraine to the Verkhovna Rada on 6 July
2005 highlighted a number of extremely important problems with the observance of prisoners’ rights.
One reasonably acute problem she considered was the excessive use by the courts of remand in
custody as a preventive measure. The transfer of the power of decision as to whether to apply this preventive measure from the prosecutor’s office to the courts had had virtually no impact on the number of
people remanded in custody. Local courts agreed to approximately 90 percent of the applications from
investigators. During 2004 every seventh person remanded in pre-trial detention centres (10 thousand
537 people) had been released due to a change in preventive measure, conviction with a sentence not
involving deprivation of liberty, acquittal or because the criminal investigation itself was terminated.
As the results of the Human Rights Ombudsperson’s monitoring indicated, no reduction could be
observed over the last two years in the use of prohibited methods of running an investigation, including
torture. Thus, radical changes for the better had still not taken place. She noted also that an independent body for investigating complaints against the police had still not been created.
It should be added that at the present time the European Court of Human Rights is in communication with the Government of Ukraine with regard to around 40 cases lodged with the European
Court of Human Rights connected with the use of torture
One of the activities of the Human Rights Ombudsperson is the overseeing the conditions in
which individuals detained by the police are being held.
A check made by the Human Rights Ombudsperson in June 2005 of a temporary holding facility
(ITT) in the city of Feodosia found that the cells were still without windows. Many ITT have semibasement dark concrete cells, without fresh air, drinking water, or plumbing, posing a risk to people’s
health and reminiscent of the middle ages. They furthermore constantly hold one and a half or even
twice as many people as they have capacity for, and it is possible to breathe there only through forced
ventilation.
The Human Rights Ombudsperson found that the rights of citizens regarding three-hour detention
in holding rooms were infringed, and that in half of the 808 district police departments people detained
were not given anything to eat, despite several submissions from the Human Rights Ombudsperson,
on the basis of which State Deputies and the Government allocated funding. Such conditions are also a
form of torture, yet due to the continuing large numbers of detentions and arrests, people are placed in
the rooms set aside for those detained. Each year more than a million people pass through these ITT.
One of the most acute problems linked with the observance of prisoners’ rights is the overcrowding
of penal institutions and the unsatisfactory living conditions linked with this.
In Ukraine penal institutions are overcrowded, with 20% more inmates than they have capacity
for. The process of bringing conditions in penal institutions into line with international standards is
extremely slow. A result of this is the constant increase in complaints lodged, either by prisoners or by
their close relatives, to the European Court of Human Rights.
A check undertaken by the Human Rights Ombudsperson established that specifically due to
the unsatisfactory situation as regards consideration by the courts of material regarding seriously ill
people imprisoned in penal institutions, for example in the Kherson and Donetsk regions, out of 454
convicted individuals suffering serious illnesses and therefore with the right to be released, only in 40%
of the cases did the court decide in these people’s favour. Of those who were turned down, one out
of three died.
The Human Rights Ombudsperson categorizes as torture the practice of using special purpose
units in penal institutions. Enforcement officers of these units are involved in the so-called working
over of penal institutions and carrying out general searches. In doing so harsh and degrading methods are used, including mass beatings. Such negative activities were detected by the Human Rights
Ombudsperson in corrective colonies of the Vinnytsa, Zaporizhye and Khmelnytsky regions.
In the system of the State Department of Ukraine for the Execution of Sentences there is no
higher educational institution for preparing specialists for the penal system.
The Human Rights Ombudsperson believes that an increase in the professional skills of personnel in the penal system would assist in achieving positive changes in the future reforming and
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humanization of the penal system, the improvement of relations between personnel and prisoners, and
their rehabilitation after serving their sentence.
A highly detailed and professional examination of penal institutions and police units was carried out
during the periodic visits to Ukraine of the European Committee for the Prevention of Torture (CPT).
In October 2005 the fifth such visit of the Committee to Ukraine took place. The first four
were in 1998, 1999, 2000 and 2002. The release of the first three CPT Reports on the results of the
Committee’s visits to Ukraine from 1998-2000, and the three Responses of the Ukrainian Government
took place on 10 October 2002. In its Reports the Committee made strong criticism of many aspects
of the conditions individuals are held in either in penal or in closed institutions. The frequent use of
beatings by the police when detaining people, the use of sophisticated forms of torture during police
interrogations, the poor conditions for prisoners in places of deprivation of liberty, and especially in
SIZO, the overcrowding in places of imprisonment, at times unendurable, as well as countless other
failings with regard to providing food and medical treatment for prisoners, their treatment by the staff
of places of deprivation of liberty, the conditions for life prisoners, are a by no means exhaustive list
of the comments made to the Ukrainian Government in the conclusions from the Committee’s visits.
During the third visit in the year 2000 the Committee commented on certain progress in implementing
many of CPT recommendations, however still found these moves far from sufficient. The results of the
last visit remain confidential.
The Accounting Chamber of Ukraine carried out an audit of the use of funding from the State
Budget of Ukraine allocated to the State Department for the Execution of Sentences in 2004 in order
to pay for its activities and for the reforms to the penal system. The results of the audit identified numerous infringements. The following are some of them.
The measures set out in budget programs which were provided for by state budget funding were on average only 45.4% of the amount asked for by the Department in its budget
request for 2004, and for certain programs only 5.9 – 9% funded. This situation with
financing not only does not provide for the development and reform of the penal
system in accordance with the requirements of the Penal Code of Ukraine and European standards, but does not ensure the running of penal institutions at the proper
level.
The measures and tasks of the fight against tuberculosis for 2002-2005 are of an incorrect and general nature. They do not set out periods for implementation of each stage,
the amount and source of financing with a breakdown into years and anticipated results.
The epidemiological situation as regards tuberculosis in penal institutions remains serious,
although in 2004 a tendency towards stabilization was seen. Tuberculosis hospitals had
only 87% of the full number of tuberculosis doctors, with only 20% of these tuberculosis
doctors having qualification grades in this specialization.
Furthermore, as of 01.05.2000 in pre-trial detention centres with a capacity of 32.8 thousand places, there were 48.4 remand prisoners. At the same time the Department had
planned in 2001-2004 to extend this capacity in existing pre-trial detention centres by only
2.9 thousand places. As of 01.01.2004 an additional 594 places had been introduced. During that period there were 32 pre-trial detention centres in the penal system in Ukraine,
holding 38.4 thousand remand prisoners. The average space in a cell of the pre-trial detention centre for one remand prisoner, in violation of the requirements of Article 11 of the Law
of Ukraine «On pre-trial detention» with a norm of 2.5 m².was 2.1 m² (and in some places it
was less than 2 m², for example, in the Donetsk SIZO no. 5 it was 1.4 m², in the Zaporizhye
SIZO № 10 – 1,4 m², the Kherson SIZO№ 28 – 1,6 m² and so forth).
Despite a shortage of capacity of 5,018 places, the Department did not create a single
place from the 1,250 places envisaged within the framework of this measure.
In the opinion of the Accounting Chamber, the lack of a single state purpose-linked program for reforming the penal system, taking into consideration international experience and
world standards, and designating specific people responsible for implementing it, deadlines
for implementation (as a whole, and by stages), the size and source of financing for each
of the measures and tasks, the anticipated results and level of effectiveness, has led to
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loss of control by state executive bodies, first and foremost, the Cabinet of Ministers of
Ukraine, over the proper implementation of the numerous and diffuse program measures
of the Department. The Government was therefore forced to prepare a new draft plan for a
State Program for reform of the penal system for 2005-2010, which once again, in most of
its tasks, effectively duplicates the old, yet still unimplemented, program for strengthening
the material base for the bodies and institutions of the penal system for 2000-2004.
The problem of finding accommodation for employees of the Department has still not been
resolved satisfactorily. With 2,892 families of general and management staff of the penal
system not provided with accommodation, during 2004 80 families received accommodation, while at the same time merely in new constructions being built over a long period, the
construction of over 1000 flats was temporarily suspended., and of 69 houses considered
uncompleted, 10, with an overall area of 28,940 m² were written off.
A general analysis of the implementation of state programs, the fulfilment of which
was either fully or partially the responsibility of the State Department of Ukraine for the
Execution of Sentences suggests that the financial and material resources available were
used inefficiently. No true reform of the system was undertaken, and the main objective of
the program tasks – an improvement in prisoners’ conditions, as well as the provision of
accommodation for general and management staff of the penal system and members of
their families, were not achieved.
Over many years, expenses were incurred and paid for by enterprises which were not
connected with production activities, with the procurement of various goods and materials for the needs of the penal institutions. For example, the following were purchased:
by Enterprise VK No. 133 : a car VAS-21099 valued 31.1 thousand UH; by VK No. 133 a
«Honda» – 90.4 thousand UH; by VK № 136 a car VAS--2107 – 27.9 thousand UH and a
car Day Lanos – 42.4 thousand UH., and were transferred to the balances of the regional
branches of the Department. As a result of inefficient management, 61 enterprises of the
Department as of 01.01.2004 had losses from previous years not covered amounting to
50.4 million UH.
As a result of the lack of effective internal supervision over the work of the State Department of Ukraine for the Execution of Sentences and the fact that suggestions from the
previous audit of the Accounting Chamber were not implemented, there were budgetary
offences and inefficient spending of state budgetary funding amounting to 136 million UH.

8. SURVEY OF FORMER PRISONERS
Within the framework of the project «Observance of prisoners’ rights in Ukraine», in November
and December 2005 Donetsk Memorial carried out a survey of people recently released from places
of deprivation of liberty. The aim of the survey was to determine the level to which prisoners rights
are observed in places of deprivation of liberty. The survey was carried out on an anonymous basis in
three regions of Ukraine.
It is important to bear in mind that the people surveyed do not form a representative selection,
and therefore the given study is not to any full extent a sociological survey. This means that it would
not be entirely justified to assume that the results received give an exact impression of the real situation in places of deprivation of liberty. However, given the fact that the Department avoids letting
civic organizations carry out monitoring in places of deprivation of liberty, the data received may at
a qualitative level and with a certain degree of reliability give some idea about the presence or lack of
problems as regards the observance of human rights in penal institutions.
As a result of our questionnaire, 92 people were surveyed, including 19 people (21% of the total
number) who had been released within the preceding month, 10 (11%) – between 1 and 3 months
earlier, 22 (24%) – between 3 and 6 months earlier, and only 29 (32%) had been at liberty more than
half a year. 10 people (!!%) gave responses to the questionnaire while awaiting release.
From the total number of people who participated in the survey, the majority – 52% – assessed
the quality of food as partially satisfactory, 34% considered it totally unsatisfactory. Only 13% thought
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that the food in their colony had been entirely satisfactory. There was approximately the same distribution of answers regarding medical services.
The reason for such a situation with food and medical services is largely due to insufficient financing of colonies. These failings are caused, as a rule, not by the actions of the administrations of specific
colonies, but by the overall state of the penal system.
With regard to prisoners’ access to information 39% of those surveyed considered this to be entirely satisfactory, while more than half (56%) described it as partially satisfactory Only 4% called the
situation in this area totally unsatisfactory.
One of the important problems in places of deprivation of liberty which prisoners may encounter is
that of the use of violence. In response to the question how often prison staff had unwarrantedly used
force or had threatened to use force to those surveyed, half – 46 people (50%) replied «sometimes».
28 people (30%) had themselves personally never been subjected to unwarranted use of force nor been
threatened with force. At the same time it is extremely disturbing that 18 people (20%) of those asked
said that they had themselves experienced unwarranted use of force «very often», and 23 people (25%)
had witnessed the use of force just as often in relation to other prisoners.
According to Article 1 of the Penal Code of Ukraine, the Code’s objective is to create conditions
for the reform of prisoners and to use measures of influence for the purpose of reforming them. During
the time spent in the colony, only 9 people (10%) said that they had felt a noticeable reforming influence from prison administration. 38 of those surveyed (40%) spoke of a negligible reforming influence.
At the same time «no reforming effect» had been experienced by 33 of those surveyed (36%), while a
negative influence of the efforts by the administration to reform prisoners was reported by 13 former
prisoners (14%).
In assessing the effectiveness of checks carried out by prosecutor’s offices into the compliance
with the law in places of deprivation of liberty and the observance of prisoners’ rights, only 12 people
(13%) considered them to be «an effective means against violations of prisoners’ rights», while another
39 (43%) thought that such checks are only sometimes effective. However 38 people (41%) labelled
them «an empty formality».
Besides prosecutor’s office checks, an effective system for lodging prisoners’ complaints would also
help to fight possible violations of prisoners’ rights. Does such a system exist in places of deprivation of
liberty in Ukraine? It was important to learn the opinion of recent prisoners as to whether censorship
exists in penal institutions.
It turned out that 1 person (1%) believed that there was no censorship in other colonies. 13 (14%)
former prisoners considered that letters are checked from time to time. At the same time, 78 people
were convinced that there is definitely censorship, this being 85% of those surveyed. Clearly the lack of
censorship formally stipulated in the Penal Code does not hinder the administration from in fact not
only reading letters, but not actually sending them, if they so choose. There are no mechanisms which
guarantee that the colony administration will send prisoners’ letters. It is impossible to gain access to the
internal instruction of the Department of regulating work with prisoners’ letters, since it is on restricted
access. At the same time it effectively legalizes censorship abolished by legislation. In such conditions
the existence of an independent and effective system for lodging complaints is entirely impossible.
When asked how often prisoners who want to obtain early conditional release (ECR) have to force
themselves to carry out unwarranted demands of the administration, those surveyed answered as follows: only 7 people (8%) considered that in order to receive ECR it was worth standing up for ones
rights. 27 people (29%) were convinced that they could seriously count on ECR while not giving up
principles and carrying out only the legitimate demands of the administration. Whereas far more than
half – 55 people (60%) considered themselves to be realists and were convinced that only by obeying
ANY, even unjustified, demands of the administration personnel was it possible to get early release.
It is hardly likely that the presence of these problems can be explained purely by the under-funding of the system. These problems are possibly a result of too little political will from the management
of the Department, or lack of professionalism and competence at certain levels of the system. In any
case it would seem both relevant and extremely important for the future existence of the penal system
in Ukraine to seek the reasons for such a situation.
The problems which proved to be the most significant for the former prisoners was the lack of
means of existence – 65 people (71%) and the lack of accommodation – 64 people (70% of those
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surveyed). The third problem in terms of importance was the lack of passport54(52%), although there is
now the possibility of receiving this before release. The heads of penal institutions and Department bodies claim that «almost everybody» when released receives a passport, this problem still nonetheless exists
for many people who have been released. And it is resolved extremely badly. According to Department
figures, in 2005 3,414 prisoners were helped in organizing a passport of whom 1,055 received a passport
for the first time, while 1,994 – to replace one that was lost. According to Donetsk Memorial’s figures,
just in the four regions of the country surveyed in 2003 almost 27 thousand people did not have passports.
Providing assistance to 3.4 thousand people a year given such a large demand is unsatisfactory and clearly
does not resolve the problem.
The next most important problems were the lack of: work (45%); the lack of people close to
them – 27 people (29%); no state structures helping people released during the initial period – 20
people (22%).
The most significant problem during the time spent in the pre-trial detention centre (SIZO)
was identified as the poor conditions (light, air, toilets, etc) – these were noted by 60 people (65%).
The second most important was insufficient food – 54 of those surveyed (59%), while the third issue
in terms of concern was overcrowding in the cells – 40 of those asked (44%). 27 people (29%) had
found the impossibility of having time alone to be a serious problem, while 25 (27%) had suffered from
isolation and the lack of contact with people close to them. One in four – 23 people (25 %) – said that
they would remember as a problem – and would perhaps long remember – ill-treatment from personnel. Only 9 people (10%) of those surveyed had not experienced any particular difficulties spending a
part of their life in SIZO.
The main conclusions from the given study were as follows:
1. Food and medical services in places of deprivation of liberty were assessed on the whole as
partially satisfactory.
2. Prisoners’ contact with the outside world was also seen as probably partially satisfactory.
3. Unwarranted use of force or threats to use this as a rule were of an episodic nature, however
20 to 26% of those surveyed considered that it was used often. In this there was no marked difference
whether it had been applied to those surveyed, or whether they had simply witnessed its use.
4. The effect of the efforts of the colony administrations aimed at the reform of prisoners were
viewed as questionable – half of the former prisoners considered that there was either no effect, or that
this effect was negative. It would appear that the «reform of prisoners» exists rather in the reports of
the Department and in the declarations made by its representatives, than in reality.
5. Inspection of the observance of human rights by bodies of the prosecutor’s office was not seen
as effective. 43% of those surveyed had experienced any effect only in separate instances, while 41%
considered such supervision by the prosecutor’s office to be an empty formality.
6. Such an assessment correlated to the motives for placing prisoners in cell-like units [PKT] or
punishment isolation units [SHIZO], with more than half of those surveyed considering that being
placed there was as often justified as unjustified. Every fifth person was convinced that the administration put prisoners there without good reason.
7. Given the level of efficacy perceived of the supervisory control by the prosecutor’s office and
of the motives of the administration when applying punitive measures against prisoners, the choice
they made for ways of behaviour is entirely logical: 60% were convinced that if you want to be released early, then you have to obey ALL, even unjustified, demands of the administration. It wasn’t
worth looking for justice either in the colony, or outside it – it was a waste of time. This conclusion
logically combines too with the certainty of those former prisoners, taught by their experience of life
«behind barbed wire», that there is censorship – 85% of those surveyed said that it definitely existed.
That means that to be released, it’s worth forgetting while serving time in the colony about dignity and
about justice.
8. Release brings a mass of new problems which the state must resolve, creating opportunities
for providing work and accommodation, and ensuring a minimum level of support immediately after
release, however …For the moment in any real and serious way the state is not concerning itself with
this issues, and rescue for those who have been released is in the first instance in their own hands. Nor
is anyone personally responsible for this.
5
In Ukraine a passport is basically a personal identification document. For travel abroad, a different passport is obtained which
most Ukrainians call a «foreign passport» (translator’s note)

273

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS

9. PENAL INSTITUTIONS OF THE DEPARTMENT
In spite of some reduction in the number of prisoners over recent times, penal institutions nonetheless remain overcrowded. According to figures from the Department, on 1 July 2005 there were 27.7
thousand prisoners more than the institutions should hold.
Changes in number of prisoners within the penal system over the last few years
can be seen from the following table:

Total number of prisoners,
including those in SIZO

01.01.
2001

01.01.
2002

01.01.
2003

01.01.
2004

01.01.
2005

01.07.
2005

01.01.
2006

222 254

192 293

197 641

191 677

188 465

187 600

170 923

Usually this number does not include the few hundred people who at the order of the court have
their freedom of movement restricted. These are convicted military servicemen. They serve their sentence by being held in a disciplinary brigade. This battalion is subordinate to the Ministry of Defence
however the punishment of military servicemen is served pursuant to the Penal Code (Chapter 14,
Articles 71 – 85).
According to figures from the Ministry of Defence, in Ukraine 375 military servicemen served
their sentences in 2004 in the single disciplinary brigade, and at guardhouses, with the analogous figure
for 2005 being 416. 83 servicemen awaited court rulings while in guardhouses in 2004 and 51 in 2005.
There were no appeals from among these people against unlawful actions of officers of the investigation
units. There were also no women in this group in 2004-2005. There were also no servicemen who died
while in the disciplinary brigade or in guardhouses during this period.
Various regions of the country have different numbers of penal colonies and therefore the distribution of prisoners over regions is very different. In July 2005 Donetsk Memorial sent formal requests
for information to regional divisions of the Department, asking for information about the number of
prisoners in each of the regions. Only in November did we receive all the information. These figures
are presented in Table 2: «The number of prisoners in penal institutions as of 01.07.2005.»
The large numbers of prisoners as of 01.07.2005., according to Department figures, were in the
Donetsk (25,449), Dnipropetrovsk (18,813), Kharkiv (16,464) and Luhansk regions (15,594), the
least – in the Transcarpathian (353), Chernivtsi (1,849) and Volyn (2 040) regions.
There were a disproportionately high number of deaths among prisoners during the first half of
2005 in the Donetsk region – 154 out of an overall figure of 504.
One of the sources of information about the situation in institutions of the penal system is the
mass media. However there are not many publications in the media about the situation in penal colonies. Most of the ones there are have a generally positive line, and are sometimes even complimentary
about the institutions. It is clear that journalists who have received permission to visit institutions are
extremely circumspect about covering the negative aspects of the reality of colony life. It is understandable also that prisoners are often not inclined to talk about problems which could pose a risk to their
life in captivity with unknown people, albeit journalists.
Access of journalists to penal colonies is strictly controlled by the Department. Until recently a
journalist of a national publication needed to apply to the Department in Kyiv in order to visit a colony
in any region of the country. Now such permits are issued by the regional divisions of the Department.
The administration of a specific penal institution does not have the right itself to decide whether to
allow a journalist from a central publication wishing to visit any penal institution in the region to come
to their colony. This is despite the lack of any legislative restrictions, since pursuant to Article 24 § 2 of
the Penal Code «representatives of the mass media may visit penal institutions with the special position
of the administration of these institutions» or the bodies managing these institutions.
According to information provided by the Department, over 2004 and in the first half of 2005,
representatives of media outlets approached the management of the Department 96 times, that is,
on average there were about 5 approaches per month. During that period 7 briefings or press conferences were held, i.e. approximately one each quarter. It was not possible to obtain exact information
as to how often journalists’ requests were turned down, since the Department preferred not to give
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the number of rejections, confining themselves to the phrase: «In the overwhelming majority of cases
the requests were granted, with the exception of cases when prisoners refused to meet with the press.
Requests from prisoners for meetings with the press were not received by the Department».
In the regional divisions of the Department there are no press services as noticeably active structures, therefore there is almost no data regarding regular issues of information to the mass media.
The following details give some idea of the efficiency of the level of interaction between bodies and
institutions of the Department with the press. In autumn 2005 Donetsk Memorial approached divisions of the Department in the Kherson and Donetsk regions asking for information about coverage of
escape attempts from the SIZO in Kherson and Artemivsk (Donetsk region) in summer 2005.
The acting head of the division of the Department for the Kherson region informed us that a press
release about this event had not been issued by the press service of the division. At the same time it
was stated that for the local press «the primary source of information had been the wanted notices
which were distributed in order to activate the search of the escaped prisoners. In addition, the head
of the division of the Department issued information over the local television channel «Skifiya» and
the radio station ««105.6 FM». The local population were provided with information about the escaped
prisoners, and were also warned of criminal liability for concealing the criminals. Their attention was
drawn to the search for and detention of the individuals who had carried out the escape». Samples of
the wanted notices were attached to this information.
In an analogous situation the division of the Department for the Donetsk region behaved somewhat differently. In response to a request for information, the deputy head of the division stated that
«information about the escape of prisoners from the Artemivsk pre-trial detention centre was not
made widely available». Obviously no press release about the event was issued by the press service of
the division either. Despite the fact that formally the press service in the Donetsk regional division of
the Department supposedly exists, in fact it is not functioning. Information about the escape from the
Artemivsk SIZO appeared in the Donetsk region media with a reference to the press service of the
regional department of the Ministry of Internal Affairs.
Despite the assertions of the top management of the Department about the openness of the activities of its institutions, both the Department directly, and its regional divisions are very circumspect
when it comes to providing information about their activities in response to requests for information.
After Donetsk Memorial sent formal requests for information to the Department and its divisions on
their activities, including the number of prisoners according to categories, only four of the regional
divisions provided the information immediately in compliance with the law. Some of the divisions did
not respond at all, while about ten stated that the information requested was «official», and therefore
could not be provided. At the same time they advised us to approach the Department in order to
receive the information. While the division of the Department for the Donetsk region asked: «where,
when, to whom and on what conditions will the information received be provided, and will this information
be given to a foreign state, and if so, which?» In response to Donetsk Memorial’s mention of the fact that
such questions are far in excess of the requirements of the Law «On information», the regional division in its next letter stated that since the project was nongovernmental, and since the division ««was
refused permission to see and study the given project to determine its conformity with current legislation»,
the division presumes that «the given project is aimed at collecting information which is not subject to issue
in response to requests for information», and therefore «the decision has been taken to refuse to provide the
information requested regarding the activities of the division.»
On our second requests for information to the regional divisions of the Department which had not
provided information in accordance with the Law and to our requests to produce any normative document which defined the information requested as «official», and restricted its issue, not one regional
division produced such a document. Finally and only after several repeated requests for information
referring to the Law of Ukraine «On in information» and to the Law «On fighting corruption», the
majority of regional divisions did in fact provide the information. After three months of correspondence, the Department itself also provided information. However we were still unable to get answers
to some questions.
At the same time one can learn about certain positive results and problems of the system’s institutions from the media. A lot of publications give positive coverage of the situation in penal institutions.
Senior Aide to the Prosecutor of the Chernihiv region V.V. Los states: «The lack of employment of
people serving a sentence is one of the main factors having a negative impact on the situation in places of
deprivation of liberty. Unemployment prevents prisoners not only from earning money for addition food, but

275

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
from receiving incentives from the administration. And that would contribute to their gaining the chance to
early conditional release… In the Makosynsk Colony ¹ 91 there is no money in the account to pay prisoners their earnings. And if a person has earned several hundred UH, and on release cannot receive them,
what should he or she do? Most complaints from prisoners are caused by the financial situation of the corrective institution, about not being paid the money they have earned. There are also complaints about the
actions of the administration when the latter, according to the prisoners, imposes unreasonable disciplinary
penalties». (The Chernihiv newspaper «Hart», ¹ 36, 1 September 2005).
The lack of funding also has ramifications for the possibility of organizing studies in the colonies.
The Kherson newspaper «Vhoru» [«Upwards»] ¹ 36 from 8 September writes:
«Due to the lack of money in the budget, the local authorities of Belozerka, in the Kherson region,
intended to close study consultation centres in two penal colonies, however employees of the regional division
of the Department have managed to hold out for these centres».
Critical publications also appear in the press, often on Internet sites and also on the websites of
human rights organizations. However one cannot always be certain of the reliability of such information. Unfortunately sometimes even highly respected institutions give information where caution would
be required regarding its reliability.
For example, the following was published in the newspaper «Holos Ukrainy» [«Voice of Ukraine»]
¹ 145 from 9 August 2005 ð:
«The Human Rights Ombudsperson, Nina Karpachova has demanded the release from custody of
the journalist Volodymyr Lutyev. Despite the fact that the journalist is being held in one of the worst
cells, the Human Rights Ombudsperson asserts that he is being subjected to harassment and physical
violence, and denigration of his human honour and dignity.»
Donetsk Memorial sent a formal request for information to the Division of the Department for the
Autonomous Republic of the Crimea regarding the conditions Lutyev was being held in and the use
of physical violence against him. In response, the acting head of the Division of the Department for
the Crimea states «No check was carried out by N. Karpachova in 2005 into the conditions in which
the prisoner V. Lutyev is being held in the Simferopol SIZO». Lutyev himself, while being held in
the SIZO «was held without violations of sanitary and living norms. No incidents involving the use of
violence against the prisoner V. Lutyev by the administration of the Simferopol SIZO were recorded
or discovered».
It is thus very difficult to come to a clear conclusion from the responses of these two respectable institutions as to whether violence really was applied against Mr Lutyev during the time spent in the SIZO.
According to the results of the study carried out by the Kharkiv Institute for Sociological Research
in 2004, 56% of those who had been detained in SIZO considered that they had not been adequately
fed, and that they had been permanently hungry. Together with other conditions – the stuffiness, the
bad light, the heat in summer and cold in winter, these problems were named as what the prisoners had
felt most acutely. The Department has on more than one occasion stressed that the conditions are improving however this is taking place too slowly. The lack of funding for the improvement of conditions
connected with the general difficult economic situation in the country is not the only reason for such
slow progress. As the audit of the Accounting Chamber demonstrated, a fair amount of Department
money was spent too inefficiently.
The results of the answers receive from the regional divisions of the Department are presented in
Table 3 «The number of places against number of prisoners in penal institutions and the number of complaints in 2005»
As the figures show, in 7 of the 19 regions of the country we received responses from, there are less
inmates than the institutions could hold, i.e. they are not full to capacity. Overcrowding was observed
in only nine regions.
However, it is not always clear how the number of places in the institutions were calculated since
the current Penal Code from 1 January 2004 raised the minimum standard space norm for each prisoner to 3 ì2. The information received from the division of the Department in the Donetsk region is
revealing:
For example, the SIZO in the city of Donetsk is designed for 2,194 places however there are 3,288
sleeping places.
The SIZO in Artemivsk with intended capacity for 1,622 places has 2,115 sleeping places;
The SIZO in Mariupol with intended capacity for 905 places has 1,007 sleeping places;
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This means that the SIZO in Donetsk is equipped to hold a number of people which exceeds its
capacity according to the law by 50%. Thus the overall number held in these three SIZO in 2005 –
5,285 remand prisoners, constitutes on the one hand overcrowding of 12%, since they are intended for
4,721 places. On the other hand, however, in these SIZO there are still 1,120 free places if one goes
on the number of «sleeping places».
According to information from the PACE Monitoring Committee, the Department plans to meet
the international standards in this regard only by 2012. Despite the significant decrease in the number of
inmates, the problem of overcrowding remains acute. The actual living space allocated inmates in SIZO
is only 2.3 ì2 against the norm of 2,5 ì2.
Officially the top management of the Department acknowledge that the conditions need to be improved, and make certain efforts towards achieving this. At the same time, specific examples illustrating
the level of these problems are not as a rule given. It is common practice to combine bad conditions
with the denigrating, sometimes brutal, treatment by personnel of prisoners, although such treatment
is prohibited by law. This is how some prisoners and their relatives (their full names are known to the
authors of this report) describe the conditions.
The wife of a prisoner O. from the Dnipropetrovsk Penal Colony (PC) ¹ 89, in Dnipropetrovsk,
wrote in the following letter to a human rights organization in November 2005: «In summer (my husband) was in a cell like a stone oven. There was absolutely no air, which was why a lot of them, including
my husband, have bad health, you just can’t breathe. When they ask for medical care, it’s not given, they
just get laughed at. My husband’s a believer, he asks to speak with a priest and the requests are turned
down. When he approached the head of the colony, he heard a lot of foul abuse and was told that people
who are serving life, are already wiped from society, and can forget about demands. And if he complains,
the man said: «I’ll dig you a grave here».
Prisoner R. from the Zamkova PC ¹ 58, in Izyaslav, the Khmelnytsky region, wrote in a letter sent
to his parents in July 2005: «The heads of the medical unit and the colony think that for a shower once a
week ten minutes is enough, and they’ve even got a schedule for the time periods spent in the shower place65
for a certain number of prisoners, for example, less than 8 people – 10 minutes, more than 8 – 15. You just
get under the shower, the shower person adjusts the water for 5 minutes – gives either cold or hot water, then
5 minutes to wash yourself… They don’t disinfect the shower area, there’s a foul stench. … Prisoners with
tuberculosis who are kept separately are brought here to wash at the same time as healthy prisoners, with an
interval of 30 minutes. 15 days I got in the punishment cell from Mr. X because of a metal plate under the
sleeping place I use, which I had nothing to do with and couldn’t explain how it got there. I hope there won’t
be any provocations in the future, though just today Mr. P. refused to see me and threw me out of his office.»
A letter from prisoners of colony No. 81, published in the KHPG Bulletin «Prava Ludyny»
[«Human Rights»] ¹ 13 for 2005 reads:
«The administration forced us to vote for Yanukovych. At first they gave presents: cigarettes, tea, two
«Miviny» [quick noodle snacks] each and warned us: «We’ll give anyone who votes for Yushchenko a
hiding». But many of us voted for Yushchenko. And the head of Colony ¹ 81 gave an order to beat up
everybody who’d voted for Yushchenko. We were locked up in a punishment cell and beaten everyday. The
beatings from the administration weren’t recorded, and we were refused any medical attention. The money
we earn which they put in our account, doesn’t get paid out on release, we can’t send it to our relatives, the
money’s just on paper. In the canteen the menu’s only for the commission».
These examples show that sometimes objectively harsh conditions are used by the prison staff to exercise pressure, moral or psychological, on the prisoners to get their absolute submission. Attempts by prisoners to complain are given short shrift. The practice still exists of bringing in special units which the Human
Rights Ombudsperson spoke about. The Department claims that this practice is needed for training of the
special units and insists that the training takes place in strict observance of the law and under the supervision of the prosecutor’s office. It should be stressed that in the answer Donetsk Memorial received from the
Department, it was asserted that in 2004-2005 prisoners had not be involved in such training exercises.
The expediency of such training exercises in the form that they are actively carried out in would
seem dubious, especially given that there have been far from isolated incidents when the actions of members of such units have been extremely brutal and aimed at gaining the total obedience of the prisoners.
Prisoner R. from the Zamkova PC ¹ 58, in Izyaslav wrote in July to his parents: «It’s become
standard to carry out searches without an officer – representative of the colony administration being pres6
a rather loose translation of the Ukrainian áàíÿ [banya] which is normally translated as sauna. Given the conditions and the
rather different associations of the word sauna, it seemed better to avoid it [translator’s note]
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ent, to rummage through letters and read them (who knows what for), infringing instructions on carrying
out searches of living space and personal belongings – chucking them about carelessly and not putting
them back in their place, showing no respect for personal property.Ferreting about on order so as to exert
psychological pressure.
The parents’ committee «Poryatunek» [«Rescue»] addressed a letter on 6 July 2005 to the President
of Ukraine and to the Head of the State Department for the Execution of Sentences V.V. Koshchynets
in which it called for an end to violations taking place in penal institutions. They particularly focused
on special units and the regular so-called «preventive-regime measures». The Committee considers that
the purpose of such measures is to keep the prisoners in a state of fear and submission so that they
don’t complain, so that they turn into passive, intimidated sheep. The members of the Committee state:
«Despite the fact that the law only allows for checking prisoners’ correspondence, in actual fact in the
institutions there is strict censorship. Letters of the inmates are inspected by special employees. The control
is carried out to find out about any complaints by prisoners. Such letters, including personal correspondence,
are removed and not sent, and later punitive measures are applied: beatings, the punishment cell, other
forms of pressure to knock out any thoughts of complaining again. In contravention of the Constitution of
Ukraine, the State Department applies a departmental instruction it signed on checking the correspondence
of those convicted. This departmental instruction effectively negates the constitutional right of the convicted
person to privacy of correspondence». The letter also speaks of the unreasonable reduction in the visiting
time for life prisoners from 4 to 2 hours.
In response the Department justifies the existence of special units on the grounds of the need to
fight terrorism, while with regard to most of the other problems it simply quotes the existing norms of
the law. The response ends with the assertion that: «the management of the Department has established
strict control over the observance of the requirements of current legislation, human rights and of the prohibition of degrading treatment of prisoners in places of deprivation of liberty.»

10. MEDICAL PROBLEMS
According to figures from the Department, on 1 January 2005 among those held in places of deprivation of liberty were 3,568 HIV-infected people, including 89 people with AIDS. There were also
10,198 people suffering from an active form of tuberculosis. During 2004 there were 806 deaths among
people serving sentences in the Department’s institutions, including 44 cases of suicide. Mortality rates
were 4.3 people in every thousand (on average in the country the number is 16.0).
The official information from departments does not always fully reflect the real situation. It is
sometimes the case that those employees who are aware of the real state of affairs are afraid to talk
about it. For example, the newspaper mentioned above «Vhoru» in ¹ 39, from 29.9.2005 writes:
«People who have died of tuberculosis, if their relatives do not take over, are buried at the cemetery
not far from the village where the tuberculosis hospital is located. According to medical norms, the bodies
should be created, a medical assistant of the medical outpatients’ unit says, but there is no crematorium,
and for that reason they’re buried a bit deeper in the ground, with disinfectants spread. Official assurances
that all hospitals, as well as the colony, are provided with the necessary quantities of disinfecting chemicals
are not true. However nobody is prepared to directly point to the infringements, and they don’t question the
official version that «all’s fine» – after all, if they close the office, where will they find work?»
There are certain problems also with people released who are in a poor state of health. There is a
Joint Order of the Department and the Ministry of Health of Ukraine ¹ 3/6 from 18.01.2000 which
contains a «List of illnesses which are grounds for applications to the court of material on releasing
prisoners from continuing to serve their sentence».
The Department claims that it has raised the issue with the Ministry of Health of expanding the
List of illnesses which can serve as grounds for early release.

11. SIZO [PRE-TRIAL DETENTION CENTRES]
The number of remand prisoners held in SIZO over the last 7-8 years has not changed much, remaining around 39-44 thousand people. On 1 January 2005 there were 38,768 people in SIZO, includ-
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ing 2,659 women and 1,992 minors. From the Department’s figures, by the end of 2005 this number
had dropped to 36.6 thousand.
The use of remand in custody as a preventive measure remains unwarrantedly high in Ukraine.
Quite often the measure is used against people who are accused of not particularly serious crimes, and
they are sent to SIZO more for the convenience of the investigator, than because it is impossible not
to apply this measure. A telling indicator of the existing practice is the number of individuals who are
released from SIZO. It is precisely those people in whose case, as a rule, the use of such a preventive
measure was least justified. In 2004 14,186 people were released from SIZO – 19.3% of all those who
had been brought to the SIZO that year. Of these the release was:
– in connection with the courts applying a punishment not involving
deprivation of liberty
8392 people
– on the period of their sentence having ended
3604 people
– in connection with a change in preventive measure
2103 people
– due to the courrts terminating the investigation or to acquittals
46 people
Clearly the expediency of holding the majority of the over 14 thousand individuals in SIZO is
extremely questionable since not one of them in the end received a serious sentence. The responsibility
for this situation lies in the main with judges who sanction remand in custody. There is a view that a
substantial percentage from this category was made up of people who did not appear at court hearings,
and in order not to delay consideration of their cases due to regular non-appearances in court, the last
judge chose remand in custody as preventive measure for the short period while the case was being
considered. This ensured reasonably swift consideration of their cases, and after indeed not receiving
a particularly harsh sentence, they were released from the SIZO. However there have been no studies
enabling an assessment of what the actual percentage of such people would be out of the whole numbers of those remanded in SIZO.
People who have spent time in SIZO have little that’s positive to say about the conditions in them.
For example, the Donetsk lawyer S. Salov has these memories of the time he spent in Donetsk SIZO ¹ 5:
«In SIZO ¹ 5 in Donetsk the conditions are worse than for animals. It’s sweltering in summer, and
freezing in winter. And the dampness, the bedbugs and filth are constant. Everyday you get boiled wheat –
I feed my dogs better than that. All those 8 months I shared a cell with a «chicken» (that’s what they call
someone planted who sniffs around and write denunciations to the operational unit. There were four of us
altogether, the others changed but the plant was my constant cellmate. But in comparison with the ITT
where I spent 11 days, this wasn’t so bad – after all there you had to sleep on a concrete floor. In the ITT
there was a particular cell without bunks and that was exactly the one I got put in.
When I’d spent a bit of time in the ITT and the people at the protest rallies were calling for me to
at least be moved to a SIZO, my representatives made a written appeal to the main human rights person,
Karpachova. The answer they got back was that she «has no right to intervene in the activities of the law
enforcement agencies». In 2001, speaking before the Verkhovna Rada she mentioned me as the only violator
of the election campaign of 1999, and convicted me from the parliamentary platform. And when they recently arrested Kolesnykov, that «defender of human rights» on the second day already from the same platform
heatedly and vehemently demanded Kolesnykov’s release. And nothing stopped her then from intervening in
the activities of the law enforcement agencies». (newspaper «Donbass», 10 September 2005).
There are problems with detained people with tuberculosis being transferred to SIZO from ITT.
The SIZO personnel as a rule refuse to take them. However there are also other examples. For example, the
newspaper «Holos Ukrainy» ¹ 230 from 3 December 2005 ð. informed its readers that «in the Kirovohrad
SIZO a separate unit has been created to hold people suffering from an active form of tuberculosis. Over ten
months in 2005 75 people were found to have tuberculosis, of whom13 are suffering from an active form.
Convicted prisoners whose tuberculosis is diagnosed in the SIZO are as a rule transferred already having this
disease from a temporary holding facility (ITT)».
In summer the mass media reported two escapes from SIZO – in Artemivsk, in the Donetsk region,
and in Kherson.
During the trial of the men who broke out of the Artemivsk SIZO, one of the accused said that
«the prisoners constantly demanded money from him and his friends, and took most of the parcels for
themselves». The mother of one of the accused men stated that she had letters from her son in which he
says that prisoners have tried to force him to have anal sex with them. She claimed that she had given the
management a lot of money so that her son served his sentence in more or less normal conditions, but
with no result. She had tried to get tablets for a kidney complaint to her son, but the medicine never got
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to him, disappearing someway in the depths of the SIZO» (the weekly «Sobytiya» [«Events»], ¹ 41, 12
October 2005)
The incident with the SIZO staff in Lviv received a lot of publicity.
A group of officers and praporshchyks of the Lviv SIZO ¹ 19 appealed to the Cabinet of Ministers
and to the Head of the Department, Vasyl Koshchynets to «put an end to corruption, chaos and harassment of citizens» which the Head of the SIZO, Vasyl Romanyshyn, was guilty of.
The appeal was signed by 17 officers working in the SIZO and made public on 15 June 2005.
In their letter about the actions of the Head of the SIZO, the SIZO employees state that their boss
«has psychologically and physically exerted influence on prisoners, forcing them during the presidential
elections to vote for the presidential candidate Yanukovych». «He considers the people who work here
to be his slaves, and he pays out material assistance only to those whom he has family connections
with (and the officers who are relatives of the Head or have a special relationship with him turn up at
work when they feel like it, he makes cuts in interest and extra payments», one of the SIZO officers
explained.
The head of the SIZO hospital, Major Nadiya Kyselchuk, told a journalist from «Gazeta» that
«back in May we wrote a collective letter of complaint to the Head of the Department in which we
set out instances of V. Romanyshyn’s unlawful actions. That includes also illegally holding people who are
ill in the punishment cell, beating them, as well as psychological pressure on the staff of the institution.
However so far nobody has spoken with me on the subject –either from the regional division, or from the
Department.»
Psychiatrist of the SIZO, Nataliya Luhova asserts that «on the instructions of the Head they
transfer people to the SIZO hospital for in-patient treatment who don’t require treatment, or vice
versa. And SIZO doctors can whistle for professional development courses. Mr Romanyshyn says that
he doesn’t need clever doctors».
A junior inspector of the unit for regime security, Liliya Suprun, whose husband signed the appeal,
was summoned by the Head and told that he was putting her on night shift. When she said that she
had two small children, he answered: «I don’t care».
On 6 July at 10.00 the employees of the Lviv SIZO officially announced that they were beginning
an indefinite hunger strike in protest «against the pressure and unlawful activities» of V. Romanyshyn
With regard to the reaction of the management of the Department, one of the people who signed
the appeal said: «We appealed to the Head of the Department. He heard both sides and promised to
put things in order within ten days. Three weeks have passed. We have not heard of any decision. Yet
all those who signed have been moved to different places».
The Head of the SIZO considers «that they’re officers and should use the disciplinary charter and
provisions on doing service. And there it’s clearly stated that each person may appeal to the prosecutor’s office, to higher bodies. Because there’s internal security, there are officials who can resolve any
complaints only in a legal framework».
The hunger strike lasted 10 days. All of those who took part were punished for infringements of
work discipline. V. Romanyshyn remained in his post.
However the prosecutor’s office launched several criminal investigations into V. Romanyshyn’s activities. Pressure began to be placed on one of the people who had signed the appeal: unidentified individuals
telephoned and demanded that the person withdraw the testimony against Romanyshyn. The latter was admitted to hospital, supposedly at the advice of the management until all problems were resolved. However
he was seen on a number of occasions during that time in the city, and at work.
He is adamant that all the accusations have been commissioned in order to discredit the SIZO
and its Head. The results of the investigation by the prosecutor’s office into the criminal cases are still
unknown.

12. IMPRISONMENT OF MINORS AND WOMEN
The situation with juvenile crime remains worrying. In 2004 21,806 minors were convicted of
criminal offences – 9.7% of all convictions. For comparison: in 2000 20,016 juvenile offenders were
convicted (8.67% of the total number of people convicted of crimes), with 4,810 being deprived of
their liberty (24% of the number of convicted juvenile offenders) in 2004 4,384 juvenile offenders were
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imprisoned – 20.1% of the number of convicted juvenile offenders. In Ukraine there are no juvenile
courts especially for young offenders. There is too little use made of alternative forms of prevention or
punishment rather than deprivation of liberty.
In Ukraine there are 11 juvenile educational colonies – ten male, and one (in Melitopol in the
Zaporizhye region) for girls. On 1 January 2006 there were 2,698 juvenile offenders in these, including
about 120 girls. In 2005 the number of minors fell by 527 people. Pursuant to the new Penal Code it
is allowed to hold without transfer to adult colonies young people up to the age of 22, whereas previously the age limit was 21.
A psychologist from the Pryputsk educational colony comments: «All of the kids in the colony
after they’re brought having gone through the SIZO and court are virtually in shock because of the nervous strain, and these are children. Therefore the first thing that we have to do is to help them to unwind.
In order to achieve that they come to relaxation rooms for two hours daily over almost ten days, to adapt
to the conditions of places of deprivation of liberty. The kids live in dormitories of about 20.For work in
the educational colony they receive pay – between 48 and 200 UH a month. They can buy food and basic
necessities with the money in the local shop». (the newspaper «Tovaryschch», ¹ 70, September 2005).
There are also sometimes unpleasant incidents. The prosecutor’s office of the Donetsk region
launched a criminal investigation under Article 127 § 3 of the Criminal Code over the use of torture to one of those held in the Mariupol educational colony. According to the press service of the
prosecutor’s office, it had been established that a member of staff of the unit ¹ 3 of the colony had
deliberately inflicted bodily injuries (the newspaper «Accent», ¹ 163 3 November 2005).
At the end of 2005, there were 8.5 thousand women held in 13 women’s corrective colonies (at the
beginning of 2003 there were 8,016 thousand women, and on 1 January 2005 – 9,265). Two colonies
for convicted women have a children’s home – in Odessa and in Chernihiv.
There are sometimes articles about the problems of convicted women in the media. The newspaper
«Tovaryschch», ¹ 76 for September 2005 writes::
«In the Kachanovska Corrective Colony (Kharkiv) more than 900 women between the ages of 18 and
77 are serving their sentences. The Head of the Colony believes that it is impossible to re-educate a person
under such conditions, you can only train them to follow the regime.
The young women the journalists spoke with rely on parcels from relatives, and also try to prepare food
themselves, using a small boiler. Almost all of them complained about the lack of basic items of women’s
hygiene in the colony shop, and that a lot of the women run to the administration, with cause or without,
and rat on each other. Another noticeable restriction was that the women have to wear head scarves.
The main contingent of the colony is made up of young women from 22 to 35 serving sentences for theft
or for killing somebody … the statistics show that most women after being released can’t find work».
Interesting experience was reported by the newspaper «Dossier 02», ¹ 6 for April 2005.: «In Ternopil
an inspection commission and the civic organization «The Ternopil Regional Women’s Association» have
created a permanent consultation centre for women released from places of deprivation of liberty, in order
to assist in the social adaptation of these women».
Active and very constructive work with the Chernihiv colony for women ¹ 44 is being carried
out by the Women’s Human Rights Centre (Chernihiv). They have created a public reception centre
attached to the Chernihiv colony for women ¹ 44, which in just under a year has been visited by more
than two hundred convicted women. Practice shows that the most common are:
– infringements of labour legislation regarding the length of the working day;
– pushing convicted prisoners to buy goods or food items with the money earned in the colony
instead of paying it out on their release;
– not providing assistance in obtaining a passport which makes normal adaptation impossible following release.
In the course of receiving women sentenced to life imprisonment, flagrant infringements regarding
their conditions were found, with these bearing the hallmarks of ill-treatment.
In some colonies there is a strange and specific practice of forcing personnel of the institutions
during the summer to gather medicinal herbs or apricots from plantation areas, etc.
According to the weekly ««Sobytiya» (¹ 32, 10 August 2005), «the Head of the Artemivsk SIZO
has confirmed information that «in their free time people (SIZO employees) are specially assigned to collect
herbs, flowers for the prisoners. This is done in order to provide the prisoners with vitamins. The Head of
the SIZO asserts that «this is practised in all penal colonies. The state cannot fully provide prisoners with
vitamins, so we try to make the life of people serving their sentence easier». When asked whether the em-
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ployees could refuse to gather herbs, the Head answered that «elucidatory-prophylactic work is carried out
with them. This is like a social burden. Remember how previous Pioneers collected scrap metal? They’re
told it’s necessary, so it’s necessary. And I give out tea with dried fruit for the prisoners, and my deputies
also, and we don’t see anything bad in that, only benefit.»
In the neighbouring region analogous reports also appeared in the press. The newspaper «Slava
Krasnodona» from 3 September 2005 reports: «In the Sukhodolska Colony, in order to supplement
food supplies, wherever possible – in plantation areas, abandoned kolkhoz orchards, three tonnes of
apples and apricots have been gathered which are being dried for the winter. Employees scouring the
ravines and steppes have collected five tonnes of different medicinal herbs to prepare herbal infusions»
It is not known how widespread such practice is within Department penal institutions.

13. PRISONERS SERVING LIFE SENTENCES
Life imprisonment is a fairly new form of punishment for Ukraine. Since the abolition of the death
penalty, the courts in Ukraine which had previously sentenced around one hundred and fifty people
to death a year, have been issuing life sentences at the same rate. The Department is not able to keep
up by creating new places for the normal holding of this category of prisoner. At the end of 2005 there
were in excess of 1,200 such prisoners.
The problems with conditions for life prisoners have received a great deal of attention from the
European Committee for the Prevention of Torture (CPT). Problems with holding them are also
acknowledged by the Department, after all a certain number of these convicted prisoners are held in
SIZO (pre-trial detention centres), which are not as a rule adapted for this group of prisoners.
The Penal Code sets down excessively harsh conditions for life prisoners. They have to wear special orange-coloured clothes, and outside their cell they are kept in handcuffs. Dogs are often used
when escorting them outside the cells.
At the same time, world practice in the use of life imprisonment shows that incentives for life
prisoners must be flexible and provide a person who may have committed a terrible crime with realistic
chance of remorse and of returning to society. European standards and approaches are outlined, for
example, in the PCT Report to the Ukrainian Government on the Visit to Ukraine in 2000, where
point 75 states:
«…The CPT wishes to stress that it can see no justification for keeping prisoners whose death sentences
have been commuted to life imprisonment apart from other prisoners serving lengthy sentences. In many
jurisdictions, life-sentenced prisoners are not viewed as necessarily more dangerous than other prisoners;
many of them have a long-term interest in a stable and conflict free environment. Risk/needs assessment
of life-sentenced prisoners should therefore be made on a case by case basis. Such an approach will also
make it possible for the prisoners in question to be accommodated as close as possible to their homes, and
will improve their contact with the outside world.
The CPT recommends that the Ukrainian authorities take due account of all the factors identified
above in their policy on the management of life-sentenced prisoners and the regimes to be provided for them.
It also recommends that prison staff be encouraged to communicate and develop positive relationships with
this category of prisoner».
Information sometimes appears in the mass media about life prisoners. The newspapers «Donbas»,
for example, from 9 June 2005, writes the following about those who are serving life sentences: «In the
Yenakiyivska Colony ¹ 52, the youngest life prisoner is 19, and 20 men are younger than 25, while the
oldest prisoner is 65. And more than half – 73 men are in their first year. In the two-storey building there
are 48 cells, a medical unit, a domestic unit, the food is brought to the cell. You can only watch TV at
certain times, if relatives have provided a television, read. There’s no work, but it is planned. Once a week
you have a shower session, every day an hour’s walk in the courtyard, which is like a cell, but without a
roof. There’s no grass, not one blade».
The harshness of the conditions for life prisoners is often explained by the overall pitiful financing
of the system. However there have been many cases where the expediency of some measures would
seem questionable. For example, the recommendation of the PCT to not use handcuffs when taking prisoners from their cells has not been heeded. Pursuant to point 10.2 of the Provisions on the
Organization of the Execution of Sentences in the form of life imprisonment: «Where prisoners are
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taken from their cells, convoyed on the territory of the institution or beyond it, handcuffs shall be used.
In using handcuffs, the hands of the prisoner shall be tied behind his back. Convoying of prisoners shall be
carried out one by one, accompanied by two young officers and a dog handler with a training work dog.»
Virtually none of the life prisoners have work, and are therefore deprived of the opportunity to
earn even small amounts of money.
One learns about some of the nuances of the way life prisoners are treated from their letters to
their parents or to human rights organizations.
Prisoner B., held in Prison ¹ 1, Vinnytsa, writes in a letter to relatives:
«I wanted to send a complaint to the Head [of the Department], V.V. Koshchynets, but they didn’t
send it on. It was to say the following:
The administration deliberately creates problems and doesn’t resolve them. For example, at my own
expense I did repairs in my cell, then a week later they moved me from that cell, put me in another one.
Am I supposed to do repairs at my expense for other people? And I myself have to live in a cell where the
toilet doesn’t comply with the most elementary sanitary requirements, since the lavatory pan is directly connected to the sewerage system without any pipe-bend and all the stink from the sewerage, and all the germs
come into the cell, which is leading to the prisoners contracting tuberculosis and other diseases. They put
me in a cell with a person who smokes though I’m a non-smoker, and I now have to endure his cigarette
smoke which violates my right to health care guaranteed by Article 49 § 1 of the Constitution of Ukraine.
My letter to the Prosecutor General about the crimes were not sent, at least they haven’t informed me of
this. I handed over the envelope on 30.08.2005, it was returned to me a week later on 07.09.2005, although
they should have sent it within a day. I handed it in again to be sent on 08.09.2005.» «It’s strictly forbidden
to send copies of the complaints home, especially with some kind of complaints about the administration.
And the letter to the Prosecutor General never did get sent, it vanished, as always happens».
Life prisoner Y. is held in the Zamkova Penal Colony ¹ 58, in the Khmelnytsky region. His aunt
reports that «having come to visit my nephew, I found out that the food parcel which I’d submitted
earlier had been taken away from him and put in the storage place, which deprived him of his right to
enjoy it. I was only allowed a short visit of 15 minutes». She complained to the Head of the Colony
that her nephew was not being given medical care when he was ill. However, in his response, the Head
of the Colony noted that «there have been no complaints or criticisms from Y. about the procedure
and conditions, which is demonstrated by his personal explanations», «qualified medical care will be
provided if he asks for it. The prisoner himself provided two written explanations addressed to the
Head of the Colony on 11 January 2005. In one of them, (the spelling of the original is retained) he
states: «In regard of the questions asked me, I explain that I don’t have complaints about giving me
medical care».
The wife of prisoner B, who is held in the prison in Vinnytsa, writes that: «there are no personal
visits, they don’t allow radio-video, in the cell you’re not allowed a fridge, parcels with fruit and vegetables
aren’t allowed… letters (to the administration of the institution can only be looked at, but not read, and
if there’s foul language or a secret code, they’re destroyed. That means that the letters are actually read,
otherwise how could you know about foul language.»
A great deal of effort to improve the conditions for life prisoners is taken by the Parents’ Committee
«Rescue» which is an association of parents whose sons and daughters are serving the most serious
sentences. In a letter address to the Prosecutor General of Ukraine, the Parents’ Committee states
that «the actions of the management of the colony in taking explanations from the prisoner Y. about
his lack of complaints against the administration are clearly outrageous. Y. is totally dependent on the
prison administration, and is effectively in their hands therefore taking such statements from him is
unlawful and unacceptable. This was stated by the European Court of Human Rights in its judgment
in the case of Poltoratsky v. Ukraine, ¹ 38812/97».
An appeal from the Committee «Rescue» addressed to the President, published in «Pravda Ukrainy»
in autumn 2005 states:
«Our children have already spent several years not only in prisons, but being deliberately and systematically subjected to torture. What Mr President saw in Corrective Colony ¹ 71, is still nothing in comparison with the horror our children have to endure. Facts about cases of torture which we are in possession
of do not comply with any concept of humane behaviour».
The parents of one life prisoner B. report: «We have on several occasions approached the State
Department for the Execution of Sentences and the Ministry of Justice of Ukraine however we have not found
either support or understanding of the problem. We were personally unpleasantly shocked by the position of the

283

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
Head of the Department, Mr. V.V. Koshchynets who refuses to accept either criticism or proposals from our
civic organization, makes no attempt to understand the normative legal problems, let alone resolve them.»
The European Court of Human Rights has handed down judgment in several cases involving prisoners
serving life sentences. However after the judgment of the European Court of Human Rights in the case
of Poltoratsky v. Ukraine, which found Ukraine guilty of violating Article 3 of the European Convention
for the Protection of Human Rights, which prohibits torture, the violations of this article in the case
of Poltoratsky and other prisoners still continue (the newspaper «Pravda Ukrainy», 13 October 2005).
One of the prisoners in June addressed a complaint to the Prosecutor General in which he wrote
that while being held in SIZO ¹ 12 in 1998 he was «beaten at the order of the head. On 2 September
1998 when I was already a blue-black colour because all the bruises had come up, they continued to beat
me in the SIZO club for a reason then unknown to me. However the reason became clear after they brought
me (or, more accurately, dragged me), half unconscious, to the head’s office. He ordered them to take the
handcuff off my right hand (since I needed to write something) and he fastened the left hand to the table.
Then he put an envelope and piece of paper in front of me, ordered the SIZO employees to stand outside,
and told me «Write!». When I asked what I should write, he said that I should write to the European
Court of Human Rights saying that I withdraw my previous statements about my criminal case and confirm
the testimony according to which I was sentenced to the highest measure – to death». Kuznetsov refused
to do this, he was again beaten and finally they did manage to force him to write such a letter to the
European Court.
In Ukraine there are 11 women serving life sentences who until October 2005 were being held in
the Chernihiv women’s colony ¹44. They were held for a long time with violations of current legislation. Attempts by human rights activists in Chernihiv to rectify the situation were over a long period
not reacted to adequately by the top management of the Department.
According to specialists from the Women’s Human Rights Centre, under the previous Corrective
Labour Code, the legal status of women serving sentences in harsh regime colonies was different from
that of men being held on special regime. The internal regulations of the penal institutions, approved
by Order ¹275 of the Department from 25.12.2003 in section 4 «Special features the conditions of
prisoners sentenced to lifelong deprivation of liberty» did not provide a specific resolution regarding the
legal status of women sentenced to life imprisonment. This section detailed the rules and procedure for
men serving life sentences, the scope of their rights and duties, the place, procedure and conditions of
executing and serving their sentence.
Since 1 January 2004 when the new Penal Code of Ukraine came into force, Article 150 of the
Penal Code began to be applied to women sentenced to life imprisonment in the same way as to men.
The application of provisions of Article 151 in full to this group of women limits their lawful
rights. Women sentenced to life imprisonment are unwarrantedly not granted long visits; the amount
they are allowed to spend on food products is reduced, as is the number of parcels they may receive
each year. They have to wear special prison clothes, and any time they are taken out of heir cells, they
are handcuffed. The European Committee for the Prevention of Torture advised Ukraine to end this
practice back in 2000 during its visit (point 76 of the CPT Report for 2000): «The CPT also recommends
that immediate steps be taken to review the current practice of routinely handcuffing life-sentenced prisoners
whenever they are taken out of their cell and when a staff member enters the cell. Such a practice is highly
questionable, all the more so when it is applied over a prolonged period of time in a secure environment.
Other means can and should be found to counter security risks».
Information about violations of women’s rights were sent by the Women’s Human Rights Centre
(Chernihiv) to the Head of the Department, to the Prosecutor’s office in Chernihiv and to the Human
Rights Ombudsperson Nina Karpachova, however without any kind of result. Only after an appeal to
the President of Ukraine did the Prosecutor General take measures to restore the violated rights of the
said women. The Department, on the demand of the Prosecutor General, albeit with infringements of
the time limits established by law, did finally react.
However instead of changes to the conditions, at the beginning of October 2005 without any explanation, these women were suddenly transferred from the Chernihiv colony to the women’s colony in
Kharkiv. This transfer coincided with the beginning of the visit to Ukraine of the European Committee
for the Prevention of Torture. It is much more difficult for the Chernihiv human rights activists to
check the conditions at this new place. As to whether the demands of the Prosecutor General have
been implemented regarding changes to the conditions in which the women serving life sentences are
held, the Chernihiv human rights organization cannot say.
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In May 2005 the civic organization «Donetsk Memorial» approached the President of Ukraine,
the Prime Minister, several members of the Verkhovna Rada, as well as the President’s Commission
on Pardons, with suggestions regarding the imprisonment of life prisoners .including the following
proposals.
«…to review Chapter 22 of the Penal Code of Ukraine which regulates the conditions for serving
a life sentence, establishing more humane conditions for prisoners sentenced to lifelong deprivation of
liberty and more incentives for their reform;
– to reduce the term upon which a life prisoner may first make a submission to be pardoned;
– to pardon all 11 women who are serving life sentences and change their life sentence to deprivation of liberty for a specific period, depending on the seriousness of the crimes they committed.
There has been no real reaction this initiative.

14. SENTENCES NOT INVOLVING DEPRIVATION OF LIBERTY
The responsibility for enforcement of sentences not involving deprivation of liberty within the
Department is vested with the Penal Enforcement Inspection (hereafter PEI). With the entry into force
of the new Penal Code the importance of punishments presenting an alternative to deprivation of liberty began to increase. The rising number of people on the PEI register is also becoming more evident.
According to figures from the Department, on 1 January 2006 responsibility for enforcement of
sentences not involving deprivation of liberty was handed within the Department to 700 units of the
Penal Enforcement Inspection with 1,732 members of staff in total which constituted 22% of the requirement foreseen by the law.
In 2005 there were 316,505 people registered with the Department’s Penal Enforcement Inspection
whose sentences did not involve deprivation of liberty. On 1 January 2006 the register held 156,335 such
convicted individuals of whom 144,247 had received suspended sentences and 8,087 were minors.
The average officer of a territorial unit of the Penal Enforcement Inspection is responsible for 96
convicted individuals, while in some inspections this number reaches 200. According to the Law of
Ukraine «On the general structure and numbers of the penal system of Ukraine» one officer of the Penal
Enforcement Inspection should not be in charge of more than 20 convicted individuals.
An investigation into how the human rights of this very large group of convicted people are observed is outside the immediate task of this study. It is important however to note that problems do
exist, although there has been no systematic study made thus far. Among specialists there are lively discussions regarding the creation of a probation service and experiments are being undertaken. However
there is to date no law on a probation system.

15. AMNESTY AND PARDONS
The amnesty carried out in 2005 affected 32,614 people. 8,414 people were released from penal colonies and SIZO, while another 24,942 people were removed from the register of the Penal
Enforcement Inspection (the newspaper «Zakon i obovyazok» «[The Law and duty»], ¹42, October).
There were also almost 32 thousand people granted amnesties in 2003 including 5,032 people released
from imprisonment.
The right to pardon in Ukraine is held by the President. A commission on pardons has been created which prepares material on possible pardons for individuals who have made appeals for such to
the President. However the makeup of this Commission and its activities in 2005 were not publicized
at all. Formal requests to provide information about the work of the Commission and its head were
turned down with the reason given that the Commission is a body under the auspices of the President
and that it does not keep such statistics. In 2005 the President approved a new version of the Provisions
on the Commission (in January, and then again in July), with its makeup being changed and published.
Previously on average around 500 people were pardoned each year. In 2005 the President pardoned
447 people. The authors of this Report have no information regarding these pardons – what the crimes
were for which they had been sentenced and how many people actually make such appeals for a pardon
each year

285

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
Considerable problems need to be resolved by citizens after their release from places of deprivation of
liberty.
There is virtually no effective system in the country for providing support to individuals released for the
period immediately after they leave the colony.
For example, in Kherson people who have been released turned to civic reception centres primarily with three main problems: they have no passport, nowhere to live and registration, and they don’t
have work.

16. THE SYSTEM FOR MAKING COMPLAINTS
In any prison system one of the mechanisms for protecting prisoners’ rights is an effective system
for making complaints. The Penal Code of Ukraine does not provide such a mechanism. The actions of
the administration may be appealed only to the immediate superior. In theory it is possible to approach
the court, however the complaint needs to be sent via the administration which in practical terms, as
a rule, makes such appeals impossible.
Donetsk Memorial has attempted to collect statistical information about prisoners’ complaints.
We are unable to provide information about the number of complaints sent by prisoners directly to
the Department since in spite of correspondence with the Department management from July to
December 2005 and despite sending a number of formal requests for information, the management
of the Department have continued to avoid providing the information. In response to our last formal
request for information, the Deputy Head informed us that «Thorough checks are carried out into all
complaints. Where the information presented is found to be true, measures of response are taken against
those employees who committed unlawful actions. Taking into account the fact that …state statistics are
published openly and open access to it is ensured, you have the opportunity according to the procedure
established by current legislation to see this statistical information». This was effectively a pro-forma response, and the Deputy Head of the Department in contravention of the requirements of the law did
not provide the statistical data.
At the same time information about complaints sent to regional divisions of the Department is
gathered by each division. It is given here in Table 3 «The number of places against number of prisoners
in penal institutions and the number of complaints in 2005». From the information received it is possible
to draw certain conclusions.
It would appear from the data presented that in the divisions of the Department for the Vinnytsa,
Volyn, Ternopil, Poltava, Kherson and Cherkasy regions from the complaints received (from 6 to 67)
not one was found to be justified. Only one complaint reached the Khmelnytsky division. The division of the Department for the Poltava region stated that «67 complaints were received from prisoners
which were reviewed by a commission with a visit to the institution». However even such a conscientious approach did not uncover any justified complaints. The picture is a little different in some other
divisions. For example, in the Donetsk regions 179 out of the 308 appeals from prisoners were allowed,
however this figure includes not only complaints, but also applications and suggestions. How many of
them were actually complaints is not known. On the number of appeals from convicted prisoners and
other citizens, the Department also provided information – in the first half of 2005 there were 3,934,
of which 412 were allowed or resolved. However the number of actual complaints is again unclear. The
division of the Department for the Mykolaiv region also gave the number of appeals from convicted
prisoners and other citizens. This however was not the information that the divisions were formally
asked to provide.
This attitude to prisoners’ complaints does not in any way mean that work on reviewing complaints or appeals is not undertaken anywhere, or is carried out extremely badly. Here is how the situation looks in as far as consideration of complaints and appeals in the Kherson region.
Members of the civic organization who took part, together with Department division employees,
in considering such complaints provided certain generalized comments.
From 1.01.2005 to 10.09.2005, the Socio-Psychological Service of the Division of the Department
for the Kherson region registered 60 appeals both from convicted or accused individuals, and from
their relatives.
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The complaints from convicted prisoners cover a range of subjects. Most of the appeals are requests for a reduction in the length of the sentence (early conditional release, amnesty or pardon).
There are appeals regarding alimony, assistance in resolving issues over labour or living conditions, the
quality of broadcasts of television programs, not receiving correspondence, non-payment of a disability
pension.
The complaints and appeals can be divided in terms of type into several groups.
Workers in the production zones complain that with the increase in the minimum monthly wage,
their norms of production have been increased so substantially that virtually nobody can «squeeze out»
such an amount, and it has become difficult to work. It is unclear how their salary is calculated, since
seemingly they work and work, come to get something for it, and there’s either nothing at all, or a few
kopecks that you can’t get anything for.
Another category of complaints are from those who are ill.
Many have septicaemia, wounds or sores which have gone septic, and the medical assistants can
only rub ethyl green7.6.Those who have disability status encounter problems with having it renewed
every year – for that they need to be taken to a colony which has a hospital, undergo a medical examination, and then the employees there need to call a special commission, etc.
There is another group of complaints, fairly large, against the prosecutor’s office.
The situation is difficult to understand: the colony administration and the inspection commission
recommend that a prisoner be granted early conditional release, but the prosecutor’s office objects and
the person remains in the colony. The reason for the prosecutor’s objection is virtually always the same:
the person did not officially work in the production zone. Yet the situation in colonies regarding work
in the production zones is truly catastrophic. In one, more or less favourable colony (SPC ¹90), our
of one and a half thousand prisoners, only around three hundred are employed – there isn’t any work.
Most of the prisoners work on the colony territory, growing or gathering things, painting or whitening,
dong repairs.
There are grounds for believing that the picture presented here does not encompass the entire scope
of prisoners’ attempts to make complaints. It may also appear this way because complaints which are
more serious in terms of substance possible almost do not reach the management of divisions. It would
at least be worth bearing in mind the following reports.
In the earlier mentioned letter from prisoners regarding colonies ¹ 81 and 86, published in the
bulletin «Prava Ludyny» ¹ 13 for 2005, the prisoners wrote: «It’s impossible to send complaints from
these places and those that complain get beatings and whatever oppressive measures they can come up
with. They make such a person out to have done something wrong, charge him under some article or other,
increase the person’s sentence».
More serious problems with complaining are also reported by the Parents’ Committee «Rescue».
In a complaint addressed to the Head of the Department, Vasyl Koshchynets on 15 October 2005, the
Committee wrote:
«In July of this year at a meeting with you we discussed the question of violations of prisoners’ rights
and presented specific instances. Most regrettably we are forced to inform you that our active defence of
human rights resulted in acts of revenge from the management of penal institutions.
We are appalled by such policy from the State Department which has not changed in any way for the
better and remains shameful and repressive. We are surprised by the conclusions which the Department
drew from our appears given that none of the violations we noted have been eliminated, while instead the
prisoners mentioned in our complaints are being subjected to oppressive measures and the management of
the institutions are openly making excuses.»
Our organization demands that censorship is immediately prohibited in penal institutions, that careful
attention is given to the instances involving violations cited, that the safety of prisoners who make complaints
is guaranteed, that acts of revenge from the people at the top in penal institutions are prevented and that
strict observance of legality is observed»
In a letter from 2 November signed by the head of the division, M. Ityai, the Department informed the Committee that «a check carried out has established that no measures in relation to the prisoners involving physical influence and special methods were applied, and food was supplied in compliance with
the approved norms. The work of the medical units of the institutions was carried out in compliance with the
7

zelenka – ethyl green is a dye which has antiseptic qualities (translator’s note)
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requirements of the relevant Order. No infringements of normative legal acts of the Department, unlawful
actions or biased treatment by the staff of the institutions of the prisoners mentioned were established».
One has the impression that it is quite common for the administration of many penal institutions
to seek to achieve a situation where there are either no complaints about their actions at all, or if there
are, then only the sort of complaints which when checked prove not to be justified. It is clear that in
order to achieve this state of affairs, there must be a strict watch over all correspondence sent by prisoners to the outside world, that is, strict censorship.
Such suppositions entirely coincide with the results of Donetsk Memorial’s study (see above)
which found that 85% of the former prisoners surveyed were convinced that there was censorship in
penal institutions. The complaints from prisoners which come to Donetsk Memorial from the institutions through official channels deal exclusively with issues relating to sentences, unfair trials, the procedure for appeal a verdict in the European Court of Human Rights, etc. Complaints which reach the
organization about the actions of the administration are sent, as a rule, by illicit means.
It is important to stress that the complaints sent to the Department are almost always checked by the
Department itself, without the involvement of either civic organizations or inspection commissions. It is
therefore impossible to assess the quality of such checks. There are however exceptions. For example, following the last in a line of complaints, the Parents’ Committee «Rescue» was invited to join a check on 19
May 2005 of the Sokalsk colony ¹ 49 in the Lviv region.
After this check the Committee in a reporting note sent to the President of Ukraine, the Head of
the State Department and the Head of the Division for the Lviv region wrote:
«The Parents’ Committee gratefully notes that for the first time in the years of Ukraine’s independence,
representatives of a civic organization have been allowed to visit a penal institution where prisoners serving
life sentences are held.
The points made in our complaint were about 90% confirmed. Before the arrival of representatives of
the State Department and our Committee, the Head of Colony ¹ 47 took a great deal of effort to eliminate
violations raised in our complaint. For example, the everyday conditions improved significantly, the supply
of hot water was regulated, the quality of drinking water was improved, prisoners were transferred to dry,
clean, spacious and light cells, the attitude to prisoners by staff improved, the practice of using black bag’s
over prisoners’ heads when moving them was stopped. One of the main problems of Colony ¹ 47 is the
lack of proper financing which makes it impossible to create decent living conditions, provide adequate food
and medical treatment».
Such examples, however, are isolated, and later appeals from the Committee demonstrate that
significant changes are not taking place.

17. CHECKS BY THE PROSECUTOR’S OFFICE
The single structure in the country which is empowered to regularly check the situation regarding
observance of prisoners’ rights is the prosecutor’s office.
Donetsk Memorial sent formal requests for information to the Prosecutor General of Ukraine and
to the prosecutor’s offices of ten regions of Ukraine with questions regarding supervision over compliance with the law by penal institutions and reaction to complaints from prisoners. The responses, in
particular information about the number of complaints submitted to regional prosecutor’s offices and
the number of complaints found to be justified are given on Table 4: «Supervision by the prosecutor’s
office of the observance of prisoners’ rights».
One can see from this table, for example, that out of 156 complaints sent by people convicted or prisoners to the prosecutor’s office of the Poltava region over 2004, following checks, not one complaint
was deemed justified. This is fairly typical for the majority of regions: in 2005 in the Donetsk region out of
over 200 complaints, 3 were found justified; in the Lviv region 2 out of 83 3,; in the Zaporizhye region –
out of 65 not one was considered warranted. However it would be difficult to imagine that given such harsh
conditions and objective chances to complain, the prisoners of these regions approached the prosecutor’s
officer solely with unfounded or far-fetched complaints which proved without foundation, and were unable
to send even one really serious complaint. It is worth stressing that the prosecutor’s offices quite independently find a fair number of law-breakers among personal of the institutions. In 2004, according to
figures from the Prosecutor General, charges were brought against 2,778 employees of penal institutions,
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with over a thousand such cases just in the Donetsk region. And the prosecutor’s offices receive hundreds
of people throughout the regions. These strange statistics require further study and analysis.
With regard to compliance with the requirements of the law by regional prosecutor’s offices themselves, one should note that fact that the formal requests for information sent by Donetsk Memorial were
not, as is required by law, answered by the prosecutor’s offices of the Donetsk, Luhansk, Dnipropetrovsk
and Zaporizhye regions. It was only after the civic organization approached the Prosecutor General that
instructions were sent to these regional prosecutor’s offices to provide responses to our formal request
for information.
At the same time, as has already been mentioned, despite the almost total lack – according to
figures from the prosecutor’s offices – of complaints from prisoners found justified, checks by prosecutor’s offices of penal institutions uncover numerous violations. The press services of the prosecutor’s
offices function quite well, and in the media there are also a fair number of reports on the results of
such checks.
The Kherson newspaper «Hryvna» ¹ 36 for 2.09.2005 writes that the regional prosecutor’s office
«has launched a criminal case against the inspector for supervision and security of the Daryevsk corrective colony ¹ 10, for an attempt to pass drugs to a prisoner. This is the third case in 2005 that employees
of the region’s colony have been arrested».
The newspaper «Vecherniy Donetsk» on 26 March 2005 wrote that «At an interdepartmental meeting
in the prosecutor’s office of the Donetsk region it was stated that in 2004 law enforcement agencies detained
5,204 people on suspicion of committing a crime. Later, 1,005 of these people were released from arrest by
the courts. Yet some of these people arrested had spent two or more months in a SIZO, although there were
no good grounds for remanding them in custody. The prosecutor of the Donetsk region, A.V. Bahanets cited
the following facts: out of 536 investigative operation cases launched by the department of the Security Service
(SBU) for the Donetsk region, only 81 actually turned into criminal cases. In 94 cases the courts issued the
Security Service with warrants to use operational and technical devices, yet as a result of such measures there
were extremely few criminal cases».
A fair number of violations are uncovered in the Donetsk region.
The newspaper «Donbas» ¹ 69 from 14 April 2005 ðîêó reports:
«Officials of the Toreask Corrective Colony ¹ 28 held Mr N.in their institution illegally for more
than ten months. His sentence ended in June, but he was not released. It was only after a check by the
prosecutor’s office of the Donetsk region that justice was restored. Officers of SIZO ¹ 5 in Donetsk where
convicted citizen, Mr. K. received serious injuries dangerous to life also «excelled themselves» A criminal
case has now been initiated and the city prosecutor’s office is running the investigation.»
Noticeable work in this sphere has also been carried out by the Prosecutor General of Ukraine.
According to the website: for-ua.com: «The Prosecutor General of Ukraine made checks regarding
compliance with the law by the administration of the corrective colonies and centres of the State
Department of Ukraine for the Execution of Sentences, in the course of which a number of serious
violations were discovered.
The press service of the Prosecutor General reported, for example, that numerous cases had been
discovered of late consideration of material in relation to convicted prisoners who had already served
the legally imposed sentence, unlawful rejection or unwarranted sending to the courts of applications
for early conditional release or change to a lighter form of punishment.
According to results of checks 59 documents of prosecutor’s reaction were recorded on the basis of
which 74 officials of the penal system had disciplinary proceedings brought against them for violations
of the law, and 61 unlawful legal acts were cancelled, the news agency «UNIAN» reports.
The Prosecutor General’s office sent a representation to the Head of the State Department of
Ukraine for the Execution of Sentences, Vasyl Koshchynets, on the elimination of the violations of
laws uncovered, as well as a letter to the prosecutor’s officers in the regions on stepping up prosecutor
supervision of compliance with the law in granting convicted prisoners early conditional release, or
changing their sentence to a lighter form of punishment, or granting release due to illness»
The examples presented here of results of checks by prosecutor’s offices of penal institutions show
that there are a considerable number of problems in the activities of institutions of the penal system.
Relying only on the efforts of the prosecutor’s officer and the Human Rights Ombudsperson it is difficult to discover them, and the public remains unaware of many of the violations which are discovered.,
and these do not therefore become the subject of public debate. It would scarcely be justified in gauging
the state of the penal system to rely only on that portion of information which the State Department
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for the Execution of Sentences issues to the public. More active involvement of the public and of civic
organizations in the activity of penal institutions and monitoring them, in particular activating the work
of inspection commissions and carrying out monitoring could make it possible to gain a much fuller and
more objective picture of the state of affairs with regard to observance of prisoners’ rights. Only on the
basis of full information is it worth resolving issues involving the future steps for developing the penal
system of Ukraine, including important questions of who it is subordinate to, and the role of civic organizations in carrying out public supervision of penal institutions.

18. CONCLUSIONS
1. Since 1998 the State Department for the Execution of Sentences has remained an autonomous
structure. This situation is in contravention of Ukraine’s commitment given on joining the Council of Europe
in 1995 to transfer the system of the execution of judgements to the Ministry of Justice.
2. The continued autonomous status of the department has been one of the factors in the excessively slow process of reform of the penal system.
3. Despite the adoption of a new Penal Code the priorities of the Department in the area of law
creation have not changed in any noticeable way, and therefore the cosmetic changes in this area are
not keeping up with the requirements of the time.
4. The observance of human rights and respect for human dignity have not yet become a dominant factor in penal policy, and the existing practice regarding treatment of prisoners is based on strict
demands from the administration of penal institutions of prisoners’ submission. This is compounded
by the lack of any mechanism for making complaints.
5. Improvements in prisoners’ conditions are being made too slowly, although to a considerable
extent this is a result of the general difficult socio-economic situation in the country. It is determined,
for example, by extremely inadequate financing of the system, but is sometimes exacerbated by bad
economic management of the structures of the Department when spending state funds, and sometimes
expenditure not as intended.
6. Conditions of work for personnel are bad, they have little social protection, and the ill-considered staff policy of the Department leads to a drain of qualified professions. This process in some
regions is taking on worrying proportions.
7. Excessively narrow framework for cooperation with the public, in the first instance with nongovernmental organizations, limiting this merely to the issue of material assistance for the penal
system, and lack of acceptance by some of the management of the Department of critical views from
representatives of the public regarding facts and processes in the penal system frustrate the fairly
strong interest of the public in the problems of the system.
8. Public supervision over the activities of penal institutions is non-existent, and the public panels
attached to divisions of the Department and directly to the Department did not during the year begin
working which was to a large extent caused by the lack of interest of the management of the system’s
agencies in its working.

19. RECOMMENDATIONS
1. To fulfil Ukraine’s commitment to the Council of Europe and finalize the transfer of the
Department to the Ministry of Justice as called for in PACE Resolution ¹ 1466 (2005);
2. To change priorities in law creating activities, giving preference to humanitarian values over
issues of the technical functioning of the department; to increase attention to issues relation to the
observance of human rights, respect for the human dignity both of people imprisoned, and personnel
of the penal institutions, and not just confine oneself to declarations on this subject;
3. To introduce monitoring of prisoners’ conditions on a wide scale, and to prepare annual reports
on the state of affairs in the system by nongovernmental organizations, including on the basis of state
funding, as well as the preparation of alternative reports, reports on problems or on areas of activity
of the institutions;
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4. To qualitatively increase information to society about the situation and problems of the system via
regularly carrying out a wide range of measures such as press conferences, roundtables, as well as simplifying the procedure for providing access of members of the public and journalists to penal institutions.
5. To pay more attention to social protection for staff of penal institutions; to provide professional development, and involve the efforts which nongovernmental organizations can offer in resolving these issues.
6. To facilitate the undertaking of a comprehensive analysis of the norms of the Penal Code and
normative acts of the Department, as well as practice in implementing them, to contribute to their improvement and to involve specialists in this work, including the Penitentiary Association of Ukraine.
7. To promote the introduction of public supervisory control over penal institutions, and not limit
this to the activities of inspection commissions;
8. To pass a Strategy for reforming the penal system only after independent expert opinions, and
public debate.
Table 1.
Conditions of those held in temporary holding facilities (ITT)
1

Number of temporary holding facilities
(ITT) in the region

2

Number of places available in the ITT

3

501

27

27

21

10400

959

1024

265

Number of people held in the ITT of the
region as of 01.01.2005

49118

13103

4

Number of people held in the ITT of the
region as of 01.07.2005

18049

5

Number of complaints of unlawful activities of staff of internal affairs agencies in
2004

4,6
thousand

0

6

Number of employees against whom disciplinary proceedings were begun in 2004

1451

7

Number of complaints of unlawful activities of staff of internal affairs agencies in
the first half of 2005
Number of employees against whom disciplinary proceedings were begun in the
first half of 2005

8

9

1

25

20

125

525

261

9954

1931

21683

12244

6855

4637

2470

10212

5071

0

0

0

0

1

0

0

0

0

0

0

13
thousand

0

0

2

0

0

0

757

0

0

One
partly

0

0

0

1863,0

220800
1100

756558

58529
1761

706000

668900

Amounts spent on holding people in ITT 33782,
in 2004:
thousand

20

10

per person

37,9

16,8

76,0

30,3

32,6

54,6

11

Amounts spent on holding people in ITT 11623,6
in the first half of 2005
thousand

806,6

184900
1300

266536

78886

343000

350000

12

per person

44,7

27,0

57,5

31,9

33,6

69,0

13

Number of established cases where the period of detention was exceeded without a
court warrant

0

0

0

0

0

0

14

Number of people who died while being
held in an ITT of the region in 2004

0

0

1

0

0

15

I cases of suicide among them

0

0

0

0

0

16

Number of people who died while being
held in an ITT of the region in the first
half of 2005

0

0

3

0

0

cases of suicide among them

0

0

1

0

0

17

0

0
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Total

AR Crimea

Vinnytsa region

Volyn region

Dnipropetrovsk
region

Donetsk region

Zhytomyr region

Transcarpathian
region

Zaporizhye region

Ivano-Frankivsk
region

¹

187599

4153

6899

2040

18813

25449

6395

353

11930

2703

147397

2358

5698

1520

14205

20038

5298

0

9859

2177

women

9526

0

0

0

1793

1056

0

0

163

99

minors

2603

0

0

158

291

328

0

0

140

0

prisoners serving life
sentences

1175

6

318

1

44

160

172

1

58

4

People held
in pre-trial detention centres (SIZO)
among them:

36492

1795

1201

291

4264

5020

1097

353

1908

526

women

2424

139

43

19

360

340

41

10

103

38

minors

1653

90

27

11

211

288

28

17

106

23

Indicators

1

Number of people held
in penal institutions

ç íèõ

Convicted prisoners
in corrective colonies, among them:

2

People with an active form
of tuberculosis

10375

22

15

7

1326

1786

0

9

621

7

3

Number of convicted individuals who arrived in SIZO
or penal institutions

28878

392

1347

240

2757

3755

1071

0

2040

360

4

Number of people released
from penal institutions

28383

403

1224

190

3004

3338

1128

0

1713

425

15751

216

692

140

1728

1995

633

0

684

206

7337

319

154

133

761

785

183

73

371

138

6404

3670

17438

21595

5554

3256

10582

2675

Incl.

Early conditional
release

5

Number of people released
from SIZO

6

Number of people registered
with the Criminal Execution 191286 12107
Inspection

7

Number of people who died
while in penal institutions

504

5

16

0

39

154

10

0

12

3

Incl.

19

0

1

0

4

2

1

0

0

0
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Kyiv region

Kirovohrad region

Luhansk region

Lviv region

Mykolaiv region

Odessa region

Poltava region

Rivne region

Sumy region

Ternopil region

Kharkiv region

Kherson region

Khmelnytsky region

Cherkasy region

Chernihiv region

Chernivtsi region

Table 2: The number of prisoners in penal institutions as of 01.07.2005 (all places refer to regions)

7860

3968

15594

7534

7679

7895

7656

4297

4963

2774

16464

7211

6045

4496

2579

1849

5166

3010

12897

5972

6798

5150

6054

3511

4268

2264

12493

6136

5541

3842

1708

1434

0

0

442

21

0

1471

625

0

0

1245

1003

0

0

423

1185

0

0

0

283

189

0

0

297

240

0

214

207

0

0

0

256

0

7

8

78

50

20

10

10

48

70

3

62

11

12

4

13

5

2694

958

2382

1316

881

2539

1232

489

695

265

3396

1075

504

654

542

415

188

58

161

99

80

171

115

25

52

9

154

67

29

41

53

29

93

40

146

52

41

101

34

24

33

13

127

55

16

35

17

25

55

50

1115

24

995

56

482

4

27

206

1397

2132

6

22

11

0

1123

555

2398

1165

1234

848

1399

598

773

535

2496

1503

1049

666

349

225

1121

645

2760

870

1065

1076

1586

729

756

430

2570

1262

872

697

334

185

503

371

2034

357

585

688

1132

447

378

251

1381

479

256

363

177

55

580

283

475

199

280

640

249

136

174

51

709

149

87

183

158

67

13187

5148

14546

5910

6955

10212

6762

2715

3722

1998

14119

6406

4505

4865

4736

2219

21

4

25

12

12

19

15

4

7

3

47

73

12

5

4

2

2

1

0

2

2

0

0

0

1

0

0

0

0

3

0

0
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Number of convicted
prisoners

4

Percentage

5

Number of places in SIZO

6

Number of prisoners

36992

²Ivano-Frankivsk region

3

Zaporizhye region

152170

Transcarpathian region

Number of places
in the colony

Zhytomyr region

2

Donetsk region

187599

Dnipropetrovsk region

Number of people

Volyn region

1

Indicators

Vinnytsa region

Total

¹

AR Crimea
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4153

6899

2040

18813

25449

6395

353

11930

2703

7289

2190

14880

20311

94,6

93,1

126,4

830

790

291

4721

652

717

4264

5285

349

530

81,9

112,

53,5

73,9

308

2 ??

7

Level of fullness
in percentages

8

Number of complaints
from prisoners

13

6

13

9

Number of complaints found
justified

0

0

7

10

Number of complaints found
partly justified

0

11

Number of complaints
satisfied

0
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1
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Kyiv

Kirovohrad

Luhansk

Lviv

Mykolaiv

Odessa

Poltava

Rivne

Sumy

Ternopil

Kharkiv

Kherson

Khmelnytsky

Cherkasy

Chernivtsi

Chernihiv

Table 3. The number of places against number of prisoners in penal institutions
and the number of complaints in 2005

7860

3968

15594

7534

7679

7895

7656

4297

4963

2774

16464

7211

6045

4496

2579

1849

3300

8050

8000

5700

8470

3830

2900

13650

4752

5680

1940

120

93,6

96,0

90,4

112

95,7

120,6

151,7

106,4

95,3

1050

1450

1100

2970

1535

669

289

3800

885

650

975

1307

881

2606

1239

489

209

3396

1108

92,9

90,1

80,0

80,7

73,1

72,3

89,4

182

159

90

67

4

47

?

15

4

810

490

491

542

415

125,2

75,5

66,9

84,7

14

43

1

32

94

39

0

0

0

0

0

0

0

0

0

0

0

8

963

9

26

9
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Table 4. Supervision of the prosecutor’s office and observance of prisoners’ rights7

*

1

Number of complaints received from
prisoners in 2004, including those:

2

1064

131

134

159

in SIZO of the region

78

97

3

in colonies

56

4

Number of complaints found justified
or partly justified

5

Number of justified complaints in %

6

Number of complaints received from
prisoners in the first half of 2005,
including those:

7

204

5

109

0

933

83

106

119

in SIZO of the region

66

72

8

in colonies

40

9

Number of complaints found justified
or partly justified

10

Number of justified complaints in %

11

339

8

14

54

40

247

3

31

282
13

60

37

25

45

222

28

80

103

2

101

2

4

4

3

0

6

Number of people released from
the region’s SIZO who had been held
there by court warrant, illegally in 2004

21

0

2

0

0

0

0

7

0

12

Number of people released from the
region’s SIZO who had been held there
by court warrant, illegally in the first half
of 2005

5

0

1

0

0

0

1

0

0

13

Number of instructions from prosecutor’s
offices to remove identified violations
of the law in relation to prisoners in 2004

3652

19

176

22

504

264

6

257

31

14

Number of instructions from prosecutor’s
offices to remove identified violations
of the law in relation to prisoners
in the first half of 2005

1764

30

91

14

354

250

5

108

6

15

Number of satisfied protests from prosecutor’s offices regarding penal institutions
in 2004

17

15

67

15

16

Number of satisfied protests from prosecutor’s offices regarding penal institutions
in the first half of 2005

6

9

87

8

17

Number of employees of the penal system
against whom charges were laid in 2004

2778

96

128

65

399

259

1003

190

18

Number of employees of the penal system
against whom charges were laid
in the first half of 2005

1286

63

69

55

272

282

656

96

19

Number of people held in SIZO received
by prosecutor’s offices during 2004

83

176

48

533*

64

400

154

25

20

Number of people held in SIZO received
by prosecutor’s offices during the first half
of 2005

47

87

37

253*

72

320

50

10

21

Number of people held in penal colonies
received by prosecutor’s offices during 2004

312

389

58

816

2289

323

307

22

Number of people held in penal colonies
received by prosecutor’s offices n³ the first
half of 2005

182

167

39

800

1227

170

156

number of citizens received
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XVII. THE RIGHTS OF CONVICTED PRISONERS
WITH TUBERCULOSIS1
In order to assess the human rights situation of this rather specific group, the Dnipropetrovsk
branch of the International Society for Human Rights – Ukrainian Section visited 10 penal institutions; interviewed the heads of some of these institutions; surveyed 1500 prisoners suffering from
tuberculosis; 500 people with tuberculosis who had already been released from penal institutions, as
well as 112 employees of hospitals within penal institutions where tuberculosis patients are treated. The
monitoring group visited patients’ wards, hospital units, manipulation rooms, laboratories, canteens,
shower rooms, toilets, places where parcels or prisoners’ personal belongings are stored, chapels and
churches on the territory of penal institutions, the offices of doctors, nurses and employees of the regime service, as well as of the heads of the institutions, guards’ rooms, etc..
The overwhelming majority of prisoners with tuberculosis – more than 75% – are aged between
21 and 40. Their sentences in most cases range from between 6 and 10 years (64% of those surveyed),
while 29.5% are serving sentences of between 11 and 15 years. Almost two thirds are repeat offenders.
88% first contracted tuberculosis in places of deprivation of liberty. 4.5% had been released early from
deprivation of liberty. These are shocking figures especially since those surveyed were in the main seriously ill with destructive forms of tuberculosis and 60% of them had been sentenced more than once,
and had therefore been ill with tuberculosis following their release from a penal institution, yet only
in 17% of the cases had they been treated while at liberty, and only 6% had received disability group
status. Thus, in the intervals between periods of imprisonment, neither they themselves, nor society
had paid any attention to looking after their health.
In order to effectively treat tuberculosis patients, the suitable everyday and sanitary and hygiene
conditions must be provided. The conditions in which the patents are in fact held can be described as
cruel and inhuman.
In the penal hospitals there are some wards with 4-6 beds, in which so-called hospital orderlies
from among prisoners with only light forms of the illness are treated. However the overwhelming
majority of tuberculosis patients are held in premises where there are between 54 and 100 beds over a
space of 60 m². The bed-bunks are two-storey, which shuts out the light, since the top bunk is at the
level of the windows which are already small and have grating over them. It’s damp in the place, and
in winter it’s cold, while in summer very hot.
For 100 patients, right here in the ward (if such barracks can be called wards) there are 5 washbasins attached to the wall. This means that there is one washbasin for 20 patients, so that patients have
to wait in the queue a long time just to have a wash, not to speak of using them to shave or clean your
teeth. There was no hot water although it was already quite late in autumn.
The toilets are in a separate not very large location without natural lighting, where, for 104 prisoners, there are only 4 «contraptions» without a cistern, partitioned off only on the sides, with no
other walls or doors from the front, this being degrading. Two thirds of the people interviewed said
that the state of the lavatory arrangements was good, however 10% stated that the places were dirty,
the toilets didn’t work, didn’t flush, that the taps needed fixing and that sometimes you had to wash
using a cup.
The shower rooms were in a separate block which meant that from the wards to the shower rooms
you had to cross the courtyard of the penal institution. Some shower rooms were undergoing repairs
during our visits and it was clear that after the repairs they would look fairly decent. Other shower
rooms, however, were dark areas of around 25 m², in which 4 shower contraptions had been fixed to
the walls, also without any partitions, or any places for putting clothes. In front of the shower rooms
1

Abridged version of the Report of the Dnipropetrovsk section of the International Society for Human Rights – Ukrainian Section,
prepared by Taisa Shkryum. The full report is available in Ukrainian at http://www.khpg.org/index.php?id=1152287185
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there was a «bench» on which patients piled their clothes while having their shower. During our visits
none of the shower rooms had hot water, the taps needed fixing, and the floors and walls were dirty.
Most of the ill prisoners replied that they were only able to have a shower once a week, however half
of them said that the taps needed to be fixed, a third commented that the rooms were dirty, and that
there were problems with hot water, and only 3% dared to say that in the shower rooms repairs dragged
on for half a year.
When asked for a general assessment of the everyday conditions in the medical units, half said
that the everyday conditions were satisfactory, almost one third – that they were bad, while 17% wrote
that they were good.
To properly treat patients with tuberculosis, the food needs to be good, yet in fact, the food was
not only unsatisfactory, prepared from low-quality products, and provided in small portions (noted by
over 80% of those surveyed who were at the time in penal institutions, and 97% of those who had already been released, but in our opinion was not fit for consumption. Members of the monitoring group
were just about able to swallow a spoonful of soup each, however it was impossible to even attempt
the second course. When we asked why the food was like this, we were told that it was prepared by
the prisoners themselves and was therefore sometimes not tasty since they were not cooking specialists.
During our visits and conversations with the patients, they began complaining in the canteen that often
the fish had gone off and stunk, that it was impossible to eat it, and not just impossible for people, but
for pigs. The officer who accompanied the members of the monitoring group began trying to find out
which unit, and which department those who complained had been from and promised to «deal with
it». Maybe he «dealt with it» since another time there were no complaints although the food was just
as inedible. It’s probably not worth speaking about the calorific value of the food since you can only
really estimate the calories of food which can actually be eaten.
It should be noted that when asked about the quality of the food, around half the patients said
that the quality of the food was unsatisfactory and the general catering bad, while approximately one
third answered that it was acceptable.
The patients’ canteen is a big hall of 300 m², dark and without lighting, with the electric lights not
turned on during dinner (to economize) and light gets into this dark place only through the doors when
patients come in or through the doors of the place where the food is given out. At first when you come
in you don’t see anything at all, and it’s only later, as your eyes become accustomed to the dark that
you begin to distinguish figures, tables and benches on which people are sitting. Outside warm clothing
doesn’t get taken off while people are eating since it is cold in the hall.
Patients get extra food through parcels handed in or sent from relatives. These products are stored
by the patients together with their personal things in big chequered («bazaar») bags in a separate storage room near the wards. There is a table and bench in the room for patients to sit and eat their food.
Only two thirds of the prisoners being treated receive parcels, with those who don’t being only the ones
without family. Judging by the answers received, quite often food from the parcels goes bad.
The diagnosis of tuberculosis in penal institutions would appear to be at a reasonably decent level
going by the information from the survey and our interviews, as well as from our own observations. In
the penal institutions there are X-ray facilities and reasonably well-equipped diagnostic laboratories.
Most of those suffering from tuberculosis are examined using x-rays and by a doctor. Approximately
50% of those ill have laboratory testing, although absolutely all should have this, at least to check for
bacilli discharge. Around 20% of them said that specialists from other hospitals had been called to
them, either by the hospital itself or by their relatives, or that they had been examined in a tuberculosis
unit.
However the treatment is insufficient, as is confirmed both by the patients surveyed, by the medical staff and even by the heads of penal institutions. There are not even enough specific drugs against
tuberculosis, and no effective anti-tuberculosis medication of the new generation, nor are there drugs
for strengthening the immune system of patients, vitamins, general health-strengthening medicines,
etc. Approximately 30% of the prisoners with tuberculosis stated that they were brought medication by
their relatives. Up to 10% said that they received medication irregularly, or not at all, although they
did need it.
Around 50% do not have adequate information about their disease. They were not satisfied with
the dental clinic since as many as 60% of the patients did not use it.
Care for the patients, especially those seriously ill, is unsatisfactory, given not by members of the
staff, but by sick prisoners themselves from those who have less serious instances of the disease and
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whom the administration designates as «hospital orderlies». In return for this work they are placed in
wards not with 100 bed-bunks, but for 6-8 people. At the same time opinions regarding the level of
care for seriously ill patients vary widely, with 20% answering that the care is bad, a further two groups
of 20% saying satisfactory or good, respectively, and 30% responding that they didn’t know what it
was and who was rending it. Only up to 30% said that the care was given by orderlies, and up to 20%
commented that the ordinaries did not provide it.
The overwhelming majority of prisoners with tuberculosis have been in the hospital from 3 months
to a year. A third said that their state of health during that period had improved, while more than a
third considered that their condition had either not changed or had got worse.
Around half of the patients consider that the medical personnel treat them decently; a third said
that they were either indifferent or dismissive, while 20% could not answer the question.
Almost 10% of the patients had been in the punishment cell, and one out of five said that infringements of the regime would lead to their being discharged from the hospital unit.
Only 20% of the prisoners stated that they considered themselves to be informed about human
rights, while others said they were not at all informed, or very poorly. Only 18% had access to literature on human rights and on issues related to their illness, others – either none at all, or very little.
Around half of the prisoners with the disease had information about HIV and AIDS. According to
some of the patients, they could be visited by close relatives, and simply relatives and friends, lawyers,
doctors, priests and others, whereas one fourth said that the procedure for even a visit from a priest
was extremely complicated.
This was how the results of the survey carried out among 1500 tuberculosis patients serving sentences looked. However we received entirely different findings from the survey among 500 tuberculosis
patients who had been released, but who had at one time been treated for tuberculosis in penal institutions.
The survey was carried out in regional or city tuberculosis treatment units in the area. All those
asked were male, aged between 30 and 50, whose sentence had been from 5 to 14 years. Among them
47% had been imprisoned once, 34% – twice, while 23% had served three or more sentences.
All 100% of those surveyed answered that they had first contracted tuberculosis in penal institutions. 64% had been released due to the illness.
All of them had been receiving treatment since their release in tuberculosis treatment units (since
this was where we undertook the survey, and we simply did not find people who were not receiving
such treatment). All were hospitalized during the treatment in wards for 4 to 6 patients. 53% considered
the food to be acceptable, while 48% said it was unsatisfactory. 56% said that treatment outside the
penal institution was totally free, while 41% said that they only didn’t pay for specific anti-tuberculosis
medicines, while for all others they paid, and 3% avoided the question.
47% had tried to find work (or so they claimed, although it is hard to give this full credence), while
51% had not tried, and 2% did not answer the question.
Of the 500 people, 422 (84.4%) had been officially given disability status, while 78 (15.6%) had
not been before a medical and social assessment commission, although they considered themselves to
be seriously ill.
The tuberculosis patients now at liberty described the everyday and sanitary and hygiene conditions in the medical unit within the penal institution they had been in as follows:
92% said that the wards were damp, in winter cold and in summer very hot. 96% commented that
in the unit (outside the ward itself) it was cramped, dark and damp, with access to water difficult, while
up to 10% said that it was dirty both in the wards and in the overall unit. To our additional questions
concerning the fact that for some reason the majority write about cramped conditions, darkness, dampness and cold, while only a minority about dirt, we received the answer that the patients themselves
«are forced» to clean in the wards and to keep it clean.
89% mentioned that the shower rooms don’t function for months on end, or there are repairs,
or no hot water, while more than 85% say that you can yet to the toilets when you need to, but they
don’t flush and they’re dirty. 72% of those surveyed said that bed linen was largely provided at relatives’
expense, whereas only 28 % said that it was at the penal institution medical unit’s expense, and that it
was dirty, ripped, and changed only once a month.
The overall assessment of the everyday conditions was as follows: 91% – bad, 9% – satisfactory.
89% spent time in the fresh air everyday, while 11% did not due to the seriousness of their state of
health. 97% of the 500 men asked said that the food was bad, with 76% commenting that parcels did
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not always reach them, and if they did, they were spoiled, ripped and «only half full». Parcels handed
in were received by only 32% of those asked.
When asked about the treatment, diagnosis and care of the patients in penal institutions, of the
500 surveyed 87% said that aside from x-rays, they had had no other examinations, nor had there
been specialists from other hospitals or tuberculosis treatment units. 96% stated that the treatment had
been carried out with two forms of medication – turbazid and streptomitsin, meaning without any new
generation drugs. 84% answered that care for seriously ill patients was given by orderlies, but not from
among the medical personnel, but from those also suffering from tuberculosis, but with a milder form
of the disease. 93% described the care as bad, while 7% said that it was satisfactory. Only 4% confirmed
that relatives were allowed to visit seriously ill patients, with 10% answering that they didn’t know, and
86% saying that such visits were not permitted.
With regard to the relations between patients, medical personnel and staff of the regime service,
the answers of those suffering from tuberculosis and now at liberty were as follows. 7% indicated that
they had been in the medical unit of their penal institution from 6 months to 2 years, and their state of
health during that period had improved, while 32% believed that it had remained the same, and 53%
said that it had got worse, with 8% finding it hard to say. The attitude of medical personnel to patients
was assessed as well-disposed by 9%, as indifferent by 74%, as lacking in respect by 12%, while 5%
said that the attitude was aggressive. 8% had been in the punishment cell, with 97% saying that while
there, the course of treatment had been suspended, while 3% said they couldn’t remember. For 39%
of those surveyed, infringements of the regime had resulted in them being discharged from the medical
unit. 89% said that priests visited the patients, but not at the request of the latter, coming themselves
when it suited them, or by arrangement with the penal institution administration.
With regard to human rights and their observance in places of deprivation of liberty 78% said that
they had not been informed while 22% answered that they «had heard something on those lines». 91%
asserted that there was no literature about suffering from tuberculosis and AIDS in the penal institutions, while 4% said that members of civic organizations sometimes brought such material, and 5%
did not answer the question. 82% said that they had received information about HIV and AIDS from
medical staff, but that this had been extremely meagre, whereas 17% had obtained such information
from others in the ward, and 1% had had none.
In comparing the figures from the questionnaires of tuberculosis patients presently in penal institutions, and from patients who have been released from these institutions either after serving their
sentence out, or due to their illness, one observes a very large difference. Those released from penal
institutions several times more often (from 5 to 12 times) give negative answers, that is, asserting that
the conditions were bad; that it was cramped, damp, and dirty in the wards or the unit as a whole;
that care of patients was carried out by patients themselves; that the shower rooms didn’t work; the
toilets needed fixing; the treatment was inadequate; the attitude of the medical personnel to the patients was indifferent, or aggressive; that they were not made aware of their rights that there was very
little information about tuberculosis and AIDS. And comparing these figures with our own impressions
during visits to penal institutions, one can note that the responses of those who are presently at liberty
are closer to the truth. Therefore, one can with a large degree of probability conclude that despite
our insistent assurances to those patients in penal institutions of total anonymity of the survey and
that they would suffer no negative consequences, the responses to our questionnaires were not always
objective.
We also carried out a survey of 112 members of penal institution medical personnel. Those surveyed answered the majority of the questions, however not all answered and not all questions. Overall
one should note that the medical staff paid more attention to their own rights than to those of their
patients. Only 30% responded that their working space was sufficient and met functional requirements,
while others noted that their premises either needed repairs done or were of inadequate area and
didn’t meet their demands, that the furniture was old and needed to be replaced, that the provision of
special uniforms was poor, while it was fairly good as regards gloves and disinfectants. Two thirds of
those surveyed replied that there were no guarantees for personnel in the event of infection, while a
third considered that the numbers of medical staff were insufficient. Virtually all stated that the level
of qualifications of medical personnel was reasonably satisfactory but said that the work was not paid
well enough.
The medical equipment, in the opinion of the medical personnel, was in a bad state and out of
date, while the provision of medicine for patients was either inadequate (32%), or of an inadequate
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range (28%). Nor did those surveyed conceal the fact that in more than half the cases relatives helped
provide the patients with medicines, that often (according to 62%) there were not enough specialists
for consultations. They claimed that where there was a conflict of interests between regime and medical readings, the issue was decided in each case on an individual basis (61%). 54% rated their level of
knowledge about prisoners’ rights as average, while 18% said that it was low.
One may thus conclude that where prisoners with tuberculosis are concerned in the first instance
it is their right to health care which is infringed. It is through the violation of this right that effectively
their right to life is also violated, since the mortality rate, which is calculated per 100 thousand of the
population, in penal institutions stood at 615.4 in 2004, and for the first 6 months of 2005 – at 1,307.7,
whereas among the public as a whole, the figure is 23.2 per 100 thousand, being 56 times less.
The same situation applies with tuberculosis. In one juvenile educational colony each year over
the last few years 4 -5 young people have contracted tuberculosis – with 350 convicted prisoners this
means that the illness readings amount to 1400 per 100 thousand, whereas in society as a whole this
figure comes to 80 per 100 thousand, that is, 18 times less. This can be considered a double epidemic,
since by international standards if the rate of those who have contracted tuberculosis reaches 40 per
100 thousand of the population this is considered an epidemic in the country.
The right to protection from torture and ill-treatment is violated since the above-mentioned conditions should be deemed ill-treatment. The right to freedom of thought, conscience and religion of
prisoners with tuberculosis is infringed since only in some penal institutions are there small chapels
and churches where they have the opportunity on rare occasions to speak with a priest of the Orthodox
Church, with representatives of other denominations not as a rule allowed into penal institutions.
Proof of violation of freedom of expression can be confidently adduced from our question since
the answers from patients who are presently held in penal institutions were significantly different from
the testimony of those who had been released from such penal institutions, as well as from the objective impressions of members of the monitoring group. Patients inside penal institutions were intimidated and feared that if they told us the truth the penal administration would punish them – either
by suspending the procedure for releasing them in connection with their illness, or by applying other
sanctions. Therefore up to 89% of the prisoners, in our view, were afraid to truthfully answer our questions regarding the everyday conditions; only 50% said that it was crowded in the wards, while 30%
positively answered that they had no criticism of everyday conditions.
The right to participation in the running of state affairs is violated since convicted prisoners have
the right to free, transparent and democratic elections, whereas the elections in penal institutions turn
into a huge and banal farce. Our organization took part in monitoring the elections in 2000, 2002 and
2004 in penal institutions. One can make the following conclusion: the voters in penal institutions
were not able to receive a full amount of information about the candidates, not to speak of the fact
that the candidates did not campaign before the voters in places of deprivation of liberty. Virtually all
the voters in penal institutions vote or are forced to vote as they’re told to by the administration of the
particular institution.
The right due to prisoners to make appeals to the authorities and bodies of local self-government
should be ensured in full measures, yet we would assert that this right is also infringed. Over the year
there were only two appeals (and this is given the conditions which are described above!), and these
were not to the authorities or to the bodies of local self-government, but to the administration of the
penal institution. During the presidential elections in 2004, one of the prisoners together with his ballot
paper threw into the ballot box a complaint to the authorities about the bad conditions in the penal
institution however the message did not reach the authorities and was handed to the head of the penal
institution.
The right of access to information of prisoners is violated. Prisoners only rarely have the opportunity to watch television with there being only one TV for 50-100 patients and, as a rule it is a question
of watching some kind of film. Newspapers do not reach the wards at all and the radio doesn’t work.
over 90% of those surveyed answered that they knew either very little or nothing at all about human
rights and their observance in places of deprivation of liberty, and that they did not have access to
literature either on human rights or about tuberculosis. During our visits to penal institutions, we did
not see any stands about tuberculosis or AIDS, or any kinds of information sheets, and we therefore
handed out such booklets, brochures and information sheets during our monitoring visits.
According to international standards prisoners in penal institutions have the right to continue
their education and conditions for this are created. In the juvenile educational colony there is a school
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in which 350 adolescents regularly study, whereas in penal institutions for adults no one even raises
the question about the possibility of education although many of the convicted prisoners do not have
general school education.

RECOMMENDATIONS
1. To improve the conditions of prisoners with tuberculosis by:
• ensuring that patients are placed in wards for not more than 8 people
• providing adequate lighting in the wards
• ensuring an appropriate temperature in the wards
• providing the patients with regular cold and hot water
• increasing the number of washbasins in the wards
• carrying out reconstruction work on the toilets
• establishing shower rooms in each block of the medical unit and creating proper conditions in
them
2. To improve the provision of food to patients by:
• restructuring the canteens
• providing enough lighting in the canteens
• ensuring that the meals for patients are prepared by hired staff – a cook, so that the food can
be fit to eat
3. To improve the effectiveness of treatment by:
• ensuring that the patients receive specific medication against tuberculosis, including medicines
of the «new generation» in the necessary amounts
• providing patients with medicines for stimulating the immune system and generally strengthening health
4. To draw up and introduce amendments to electoral legislation which ensures that the right of
prisoners to free and fair elections is exercised, and which prevents the administration exerting influence over the expression of voters’ will.
5. To ensure access by representatives of human rights organizations to penal institutions, and to
draw up and pass the relevant law to this effect.
6. To ensure the observance of the right of prisoners to make appeals to the authorities and to
bodies of local self-government, and their right to education.
The results presented here of surveys and monitoring carried out among prisoners and ex-prisoners, medical personnel and others, make extremely disturbing reading and show that the situation with
tuberculosis in penal institutions is in no way under control
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XVIII. OBSERVANCE OF THE RIGHTS OF PEOPLE
WITH IMPAIRED PHYSICAL POSSIBILITIES1
1. GENERAL OVERVIEW
Social support for people with physical and mental impairments is seen as one of the humanitarian
tasks for all countries of the international community, and is reflected in the most important international legal documents.
According to UN figures there are approximate 450 million people in the world today with impaired mental or physical development, this being close to 1/10 of the world population. In Ukraine,
as indeed throughout the world, the number of people with physical disabilities is rising. In 2005 the
figure reached 3 million.
Disability caused by impairments in development result in serious limitations in people’s everyday
lives, and can lead to social difficulties, complicate the process of looking after themselves, education
and gaining professional skills. Ensuring that disabled people gain social experience and are included in
the existing system of social relations requires additional effort from society, means and measures (the
drawing up of special programs and creation of rehabilitation centres, the adaptation of educational
facilities to the needs of young disabled people, etc).
During Ukraine’s period of economic and social transformation, the attitude of the state and of
society to children with disabilities is changing, and new ways are being sought of integrating these
children into society. In his studies, the psychologist A. G. Asmolov suggests that our society is at the
very beginning of a long path of transition from a culture of self-interest to a culture of dignity. In a
culture based on dignity, the key value is that of the individual, whether or not any personal gain can
be gleaned from this individual.
At the state level a fair number of normative legal acts aimed at improving the standard of living
of people with physical impairments have been adopted. For example, in 2005, the following Laws
were passed:
– «On introducing amendments to some legislative acts of Ukraine regarding vocational rehabilitation and employment of disabled people» from 1 December 2005;
– «On the rehabilitation of disabled people in Ukraine from 6 October 2005»;
– «On introducing amendments to some laws of Ukraine in connection with the passing of the
Law of Ukraine «On state social assistance to individuals without the right to a pension, and those who
are disabled» from 31 May 2005;
– «On introducing amendments to the Law of Ukraine «On the basic principles of social protection for the disabled in Ukraine» from 31 May 2005;
– «On introducing amendments to the Law of Ukraine «On state social assistance to those who
have been disabled since childhood and children with disabilities» from 3 March 2005;
as well as many other laws on ensuring the rights of people with physical disabilities.

2. DISABILITY PENSIONS
The procedure involved in organizing a pension for people with disability status is extremely complicated for any person, let alone for people with disabilities who often lack a sufficiently high level of
1

By Iryna Sarancha, Chairperson of the Board of the Vinntysa Civic Organization for the Social Development and Formation
of particular categories of vulnerable youth «Parostok» [«Roots»], and Volodymyr Yavorsky, Executive Director of the Ukrainian
Helsinki Human Rights Union
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education. Such a complicated system is hardly warranted either from the point of view of the needs of
the individuals involved, or in terms of convenience in applying such legislation by executive bodies.
It would seem that the legislators did not have an integrated and systematic concept for social
provisions for people with disabilities, and therefore in piecemeal fashion from time to time establish
legal norms on isolated issues. Even an experienced lawyer would have difficulty in wading through the
dozens of subordinate legislative acts..
Unfortunately, at the present time the main means of existence for people with disabilities remains
pensions, and various forms of assistance, rather than their own work. Taking this aspect into account,
the state should increase such pensions to a level where they are at least possible to live on. The state
however, at present, is not fulfilling its duties in this area, although one should acknowledge that there
has been significant progress in the raising of these pensions over the last three years.
In accordance with Article 33 of the Law of Ukraine «On mandatory state social insurance», disability pensions are assigned, depending on the disability category in the following proportions: first
group disability status – 100%, second group – 90% and third group – 50% of the old age pension for
the period of the disability status.
In order to improve the level of social protection for disabled people and to provide them with the
option if they so choose of having their disability pension assigned at the level of the old age pension,
on 4 November 2004 the Verkhovna Rada adopted the Law of Ukraine «On introducing amendments
to Article 30 of the Law of Ukraine «On mandatory state social insurance» ¹ 2153-IV (in effect from
24.11.04). The Law stipulates that where disabled people in disability status groups II and III are not
working, but have, in the case of men – 25 years of social security payments, and in the case of women
– 20 years, they can choose to have their disability pension assigned at the level of the old age pension, calculated in accordance with the Law of Ukraine «On statutory social security». This norm was
extended to cover disabled people who began receiving a pension before the Law came into effect.
In addition, on 3 November 2005 the Verkhovna Rada passed the Law of Ukraine «On introducing amendments to Article 32 of the Law of Ukraine «On mandatory state social insurance», which
allows for the granting of the right to a disability pension given the required period of social security
payments at the time when the disability began, or when the application for a pension was made. This
norms consolidates disabled people’s social protection since after becoming disabled, the person may
still increase their period of social security payments, and later have a pension assigned in accordance
with the Law of Ukraine «On mandatory state social insurance»
As of 1 October 2005, the average size of the disability pension was 347.89 UH, which was 51.47
UH more than at the beginning of the year. The average size of pensions for the same period of time
being 318.01 UH, an increase of 266.23 UH.
The Law of Ukraine «On state social assistance to individuals without the right to a pension, and
those who are disabled» came into effect on 1 January 2005. In accordance with this Law, state social
assistance is allocated to some categories of citizens who are not entitled to a pension on the basis of
the Law of Ukraine «On mandatory state social insurance», including individuals from the categories
of disability status (those in the first group – 100% of the minimum subsistence level for people who
are unable to work, those in the second group – 80%, and in the third group – 60%). In addition,
the same Law allows for low-income disabled people on their own from groups II and III, who in
the opinion of a medical consultation commission need a carer, to be assigned, on top of their pension, state social assistance for such care ranging from 15 to 50% of the minimum subsistence level for
people who are unable to work».
The Law of Ukraine «On the Ukrainian State Budget for 2005» establishes the minimum subsistence level (the guaranteed minimum) for assigning assistance in accordance with the Law «On state
social assistance to individuals without the right to a pension, and those who are disabled» from 1
January 2005 for those able to work at 80 UH, people unable to work – 120 UH, and people with disabilities 130 UH, then from 1 April 2005 for people able to work the figure used to 100 UH, for those
unable to work – 140 UH and for those with disabilities – 150 UH. This level was established also for
assigning in accordance with the Law of Ukraine «On state social assistance to low-income families».
As well as pensions, Ukrainian legislation sets down a number of other social benefits. It seems to
us, however, that such a system is too complex and not needed. It would be more sensible to establish
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particular factors as grounds for raising the pension. One argument for this is that the benefits mentioned
can be changed virtually by hand, especially when the state budget is being considered. If it was all a
definite pension, then the social payments for those with disabilities would be much better protected.
Another law regulating issue around assigning state social assistance instead of a pension to certain types of disabled people is the Law of Ukraine «On state social assistance to those who have been
disabled since childhood and children with disabilities». In accordance with this Law, the amounts of
such assistance are determined as follows: Those who have had group 1 disability status from childhood – 100% of the minimum subsistence level for people who are unable to work, those with group
II disability from childhood – 70%, while those in group III are entitled to 50%. Disabled children up
to the age of 18 are allocated 70%. The Law also allows for supplementary payments to be allocated
for carers of a person with group 1 disability status from childhood (50% of the minimum subsistence
level), for a disabled children up to the age of 6 (50% of the minimum subsistence level for children
up to that age) and for children from 6 to 18 also 50%, but of the minimum for children between
those ages. The supplements for care, except in the case of those with group 1 disability status from
childhood and solo mothers (fathers), of a child with disabilities may be allocated to one of the parents, adoptive parents, guardian or carer who are not otherwise employed and are effectively providing
such care for conditions equal to that of the average monthly entire income for a family bringing up a
child with disabilities (without taking supplements for care into account) has not over the previous six
months exceeded the minimum subsistence level for a family.
At present the monthly size of state social assistance for people with disabilities in accordance with
the Law «On state social assistance to those who have been disabled since childhood and children with
disabilities» is as follows: those with group 1 disability status from childhood, including supplements for
a carer – 543.5 UH (in the second quarter of 2005 this was 516 UH, in the third quarter – 522 UH);
: those with group II disability status from childhood, including supplements for a carer – 232,4 UH
(in the second quarter of 2005 – 219,1 UH while in the third quarter – 223,1 UH); : those with
group III disability status from childhood, including supplements for a carer – 166 UH (in the second
quarter of 2005 – 156,5 UH while in the third quarter – 159,5 UH); disabled children (depending on
age and with extra benefits for care taken into account) – from 420 to 466 UH (in the second quarter
of 2005 – from 400 to 449, and in the third quarter – from 404 to 453 UH). The size of state social
assistance without the supplement was from 1 October 2005 232,4 UH (with the figure in the second
quarter of 2005 having been 219,1 UH and in the third – 223,1 UH).
In accordance with Article 59 of the Law of Ukraine «On the State Budget of Ukraine for 2005,
from 1 April 2005, the Pension Fund of Ukraine using state funding has been paying people with disabilities from childhood, as well as disabled children, the shortfall in the amount of state social assistance to those with disabilities from childhood and children with disabilities, established on the basis of
that Article, with the state pension (social pension). By 1 October 2005 80,938 people with disabilities
from childhood and children with disabilities had received this difference.
During the year various types of social benefits to those who care for disabled people were added
to the existing benefits assigned on the basis of the Rules and Procedure. The latter allocate monthly
financial assistance to a person on a low income living together with a disabled person with Group I
or II disability status as a result of mental impairments who, according to a committee of doctors from
a medical institution, needs a carer. Payment for this care had been approved by Resolution No. 1192
of the Cabinet of Ministers of Ukraine from 02.08.2000, and by Point 2 of Resolution No. 832 of the
Cabinet of Ministers from 26.07.1996 «On increasing the amount of state assistance to certain categories of citizens». Compensation has now been introduced for individuals who provide social services,
with the rules for assigning and paying this approved by Resolution No. 558 of the Cabinet of Ministers
of Ukraine from 29.04.2004. Compensation is assigned on the basis of the minimum subsistence level
as follows: 15 percent for individuals providing social services to people with group I disability status;
10 percent – for those providing analogous help to those in group II, and 7 percent for those assisting
people with group II disability status.
There remains also the not entirely explained position of the legislators which effectively differentiates between people born with a disability and those who became disabled at, for example, the
age of 2. It is also not clear why there is assistance up to 18 since there is no normative justification
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for this. Yet all these factors influence the size of the pensions and benefits, and whether the relevant
concessions are awarded.
It would seem highly expedient to simplify this system of social provisions. For a law-based state
which must ensure that people do not die of hunger, minimum social standards need to be established
for all people with disabilities, regardless of their age. In this it should be possible to take into consideration only whether a person is able to work or not. At the present time there are examples where a
person, due to the existing system of differentiation, does not receive concessions or receives considerably less assistance despite having identical physical or mental disabilities.

3. EMPLOYMENT AND SOCIAL ADAPTATION
As mentioned above, pensions and benefits remain at present the main means of existence for
people with disabilities. Although it would be better for the people themselves, as well as for the state,
if they could live off their own earnings.
In 2005 a kind of revolution took place on the employment market. Parliament passed amendments to a number of laws on compulsory employment of people with disabilities. A mandatory quota
of people with disabilities exists in all business, in institutions and organizations regardless of the form
of property, this coming into effect as soon as there are more than eight members of staff.
In accordance with Article 19 of the Law of Ukraine «On the basic principles of social protection of disabled people in Ukraine», business enterprises (associations), institutions and organizations, regardless of their form of ownership and economic management, are obliged to provide jobs
for people with disabilities, with the number of such places constituting four percent of the general
number of members of staff in the year, and one working place if there are between 8 and 25 members of staff.
Article 188-1 § 2 of the Ukrainian Code of Administrative Offences imposes administrative liability for the infringement of these norms or for not providing information in the form of a fine from ten
to twenty times the minimum monthly wage before tax.
At the same time one should also note that in the current year the Verkhovna Rada supported
the initiative of the Cabinet of Ministers in introducing amendments to Article 19 of the Law of
Ukraine «On the basic principles of social protection of disabled people in Ukraine». These amendments ensure that the rules for providing jobs for people with disabilities are stipulated exclusively
in accordance with the Law «On the basic principles of social protection of disabled people in
Ukraine». If any other laws establish quotas for providing such jobs for the disabled which differ from
that law, they shall not be applied In addition, Article 20 of the Law was supplemented with a part
stipulating that the infringement of payment time limits on fines shall result in penalties accruing on
the amount owned in payment of the fine comprising 120 percent of the annual rate of the National
Bank of Ukraine for each calendar day that the payment is delayed, including the day on which it
should have been paid.
From January to September 2005, 7.9 thousand people with disabilities used the services of the
state employment service (the figure for the same period in 2004 was 6.6 thousand). With the assistance
of the state employment service, more than 3,1 thousand were able to find work (the figure for the
same period the previous year was 2,7 thousand). 1983 people were found jobs under the official norms
for providing places for people with limited opportunities which was 1,5 times higher than during the
same months in the previous year.
On average throughout Ukraine every third person with disabilities found work, with the number
in the Poltava, Dnipropetrovsk, Ternopil regions reaching two thirds, and in the Ivano-Frankivsk
region over 80% of those people with limited mobility who approached the state employment office
found jobs. In the database of vacancies as of 1 October 2005 there were almost 9 thousand vacancies and positions for disabled people. In 2004 8,3 thousand people with the same needs approached
the state employment service, of whom 3,6 were helped to find work, this being 10,6 percent more
than in 2003.
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2

The majority of created work places were for the records2
The Social Protection Fund for the Disabled during 2004 and the first half of 2005 failed to
adequately implement the budgetary program «Social, vocational and professional rehabilitation of people with disabilities», and to effectively manage budgetary funds allocated
for this purpose. This led to a shortfall in income to the state budget of 34 million UH, losses
through inefficiency of 32.9 million UH, and through infringements of current legislation –
5,3 million UH. This was the conclusion reached by the Board of the Accounting Chamber
after reviewing the «Report on the results of the audit of the formation and use by the Social
Protection Fund for the Disabled of state budgetary funding allocated for the rehabilitation
of people with disabilities».
The check showed that the Ministry of Labour and the Fund had not fully carried out the
tasks set down in the National Program for the Professional Rehabilitation and Employment
of People with Limited mobility for 2001 – 2005, as regards creating jobs for that category of
citizens, as well as through the creation of a single database of information on disability issues.
The fact that different bodies within the Ministry of Labour had their own lists of disabled
people seeking work, and the lack of the above-mentioned database makes it impossible
to either undertake any well-justified planning of expenditure for this purpose, or to properly
monitor problems of professional rehabilitation and employment of people with disabilities.
The auditors found that the planning for spending on the rehabilitation of people with disabilities in 2004 – 2005 was unjustified, and based on underestimated amounts of income
from fines received from businesses not observing regulations on creating jobs for the
disabled, and on an unchanging number of people with disabilities in need of professional
rehabilitation and hoping to find work. This unchanged figure significantly exceeded the actual numbers registered by the Ministry of Labour and was not linked to the plan for creating
jobs drawn up by the Fund for Implementation of the National Program.
From 2001 – 2004, and in the first half of 2005 8.7 thousand new jobs were created for
people with disabilities (69,5 % of the number of jobs envisaged in the National Program).
The lack of allowance made by the Fund when distributing funding between its departments
of the number of people with disabilities living in a given area causes substantial disproportion in the amounts of funding allocated to regions, and does not ensure that people with
disabilities receive equal opportunities for exercising the state-guaranteed right to social
protection, regardless of where they live. As a consequence, in 2004, with an average
spending on each disabled person of 65.3 UH, the figures for specific regions ranged from
6,8 UH (the Volyn region) to 264,9 UH (Kyiv).
The auditors concluded that the current system for creating jobs for people with disabilities
through either financial assistance not needing to be paid back or purpose-linked loans was
inadequate, with the mechanism assigned by the Fund for issuing such loans effectively
leading to the wasting of budgetary funds and their ineffective use which did not resolve the
employment problems of people with disabilities. As a result, the majority of jobs for the disabled created were for the records, since they were not certified, and required unqualified or
hard physical work involving people who were either not able to undertake it, or else elderly
disabled people (from 60 to 80) not able to work, or they were of a temporary nature and
badly-paid. A third (18 million UH) of the overall amount of loans issued over the last ten years
could be written off, while an analysis of the financial position of borrowers whose repayment had not yet due (25.8 million UH) suggested that these loans would also not be repaid.
Introducing new mechanisms for encouraging businesses to create jobs for disabled people
and organizing home-based jobs instead of frittering away funds in 16 different directions
which largely have only an indirect relation to the rehabilitation of people with disabilities would
make it possible, using the present financial base, or fully meeting the employment needs
of people with disabilities and would avoid the ineffective use of budgetary funding – Valentin Symonenko said in summary when addressing the Board of the Accounting Chamber.
The results of the Board of the Accounting Chamber Review were passed on to the
Verkhovna Rada of Ukraine and the Cabinet of Ministers.
The conclusion was sent to the Ministry of Labour and Social Policy of Ukraine, the Social
Protection Fund for the Disabled for them to take measures to rectify the problems identified.
Press-Service of the Accounting Chamber
2

Reviewed by the Board of the Accounting Chamber on 22 November 2005. Available on the Internet at: http://www.ac-rada.gov.ua
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Creating mechanisms for the social adaptation of people with disabilities is an important aspect
in guaranteeing their rights. The first and foremost task is removing obstacles and barriers for their
movement and travel. This however also involves the development of networks of social rehabilitation and adaptation, access to professional training, the provision of housing and various social
services. Unfortunately these issues, if partially resolved in Ukraine, then largely in regional centres
or big cities. In small towns and especially in rural areas people with disabilities receive virtually no
state attention.
On 1 June 2005 President Yushchenko signed Decree No. 900 «On priority measures for creating favourable conditions for living a normal life of people with limited mobility». In accordance
with this Decree, by 1 November the necessary conditions were supposed to be created to ensure
that people with limited mobility had access to buildings and premises of central state executive
bodies.
In order to follow progress in the regions on implementing the Program to ensure barrier free
access for people with limited mobility to residential or public buildings, passed by Resolution
No. 863 of the Cabinet of Ministers from 4 June 2003, the Ministry of Labour introduced permanent
monitoring. In 5 regions particular programs for securing unhampered access did not exist at all,
however regional measures had been passed on removing barriers. In some regions of Ukraine (the
Donetsk, Zhytomyr, Odessa, Transcarpathian, Ivano-Frankivsk, Mykolaiv, Sumy, Khmelnytsky,
Cherkasy, and Chernivtsi regions) not only regional, but also city (in cities under the given region’s
control) and district programs had been passed. However no such program and measures have yet
been drawn up for the Autonomous Republic of the Crimea. In almost all except the Kyiv, Kherson
and Chernivtsi regions, as well as in Kyiv itself, representatives of regional employment and social
protection agencies are on commissions for approving completed buildings and for reconstructing
social purpose premises.
On the instruction of the Ministry of Employment, the vast majority of regional employment
and social protection agencies took part in an inspection of social infrastructure institutions and offices. This resulted in a list of buildings requiring urgent adaptation to meet the needs of people with
disabilities. This work has not yet been carried out in the Luhansk, Kharkiv and Ternopil regions,
or in Kyiv.
In 2005 certain positive trends were seen in the regions, these involving measures directed at
ensuring unimpeded access for people with limited mobility to residential or public buildings. In planning new residential or public buildings and facilities, and when carrying out reconstruction work to
existing buildings, architectural planning must now take into consideration the need for a «barrier free»
architectural environment. One will not receive building permission if these requirements have not
been met.
At the same time, due to the lack of appropriate funding from local budgets, work is progressing
very slowly on readapting existing residential buildings and public service premises, with the owners of
these buildings having to contribute to the cost. Nor have the local bodies in all populated areas drawn
up lists of buildings which need work done on providing means of access. The appropriate efforts are
not being made to involve civic organizations of people with disabilities in this process by creating «accessibility committees» at local level, as is envisaged by the Program.
In all during the year under review, work in the regions was carried out on adding supplementary
facilities to 5596 social infrastructure premises. An overall figure of 4,5 million UH was allocated for
this from regional and local budgets.
Even in the Kyiv metro there are virtually no stations which have special lifts for people with disabilities. At the recently built station there are such facilities, however they don’t work.
On 27 December 2005 President Yushchenko signed Decree No. 1845 «On measures for creating
favourable conditions to ensure the social, medical and vocational rehabilitation of people with disabilities» which highlighted implementation of state policy on the rehabilitation of disabled people as
one of the priorities for the state executive.
In addition, the Cabinet of Ministers in 2005, on the submission of the Ministry of Employment,
passed the following resolutions:
– No. 1060 from 5 November 2005: «On approving Rules and Procedure for spending funds from
the state budget on purchasing accommodation for people with limited vision or hearing»;
– ¹ 966 from 24 September 2005: «On approving Rules and Procedure for spending funds from
the state budget on installing telephones for people with Groups I and II disability»;
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– ¹ 836 from 31 August 2005: «On approving Rules and Procedure for spending funds from the
state budget on providing single payments of material assistance to people with disabilities;
– ¹ 577 from 13 July 2005 «On approving Rules and Procedure for spending funds from the
state budget on providing financial support to nationwide civic organizations for the disabled and for
war veterans»
However the vast majority of people with disabilities do not even know that they can receive
housing with certain concessions despite the fact that already in 2005 some people did actually receive
such housing
At the same time, taking into consideration the experience of civic organizations for the disabled, in April 2005 the Ministry of Labour passed Order No. 114 «On creating working groups of the
Ministry of Labour and Social Policy». This Order approved the members of four working groups (on
financial support for civic organizations for the disabled; on improving current legislation; on enhancing the work of the Social Protection Fund for the Disabled; on interaction between regional executive
bodies and civic organizations for the disabled). Under the Ministry a Public Board was also established
with the aim of involving the public in the process of forming and implementing state policy in the
social sphere.
There are substantial problems also in the area of medical services, in particular, the amount of
free medical assistance and medicines. In general one can say that state support for people with physical
impairments is not at the level it should be. This is how it was described by the Accounting Chamber
in a response to a formal request for information from the Kharkiv Human Rights Protection Group:
«Documentation from the checks made on the use in 2003 and in the first half of 2004 of
state budgetary funding intended for providing people with disabilities with compensation for petrol, repairs, technical servicing of cars and transportation services, as well as
for installing telephones for people with groups I and II disability status, showed that the
level of state support for the disabled as regards providing particular concessions and
compensation was low.
Over nine months the amounts in compensation payments remained unchanged despite an
increase in the price of fuel resulting in a decrease in the real amount of compensation for
spending on petrol, repairs and car servicing at the beginning of 2004 in comparison with
1996 by 3.3 times and for transportation services by 2.7 times, this significantly worsening
the level of social protection of people with disabilities. Unwarranted and irrational planning
for spending on payment to people with disabilities of compensation for petrol, repairs,
technical servicing of cars and transportation services led to the majority of these people
receiving them with a delay of between one and seven months.
In 2003 and in the first half of 2004 compensation was not paid on time to 94.8 and 71.9
percent, respectively, of people with disabilities, while telephones were not installed on time
over the entire period to 3.5 percent of those entitled to them. 4.5 million UH of budgetary
funding was used inefficiently, and 7.4 million UH was used with infringements of current
legislation, the losses to the state budget came to 1.4 million UH.
An audit into the use of state funding in 2004 to pay compensation and benefits to families with children who suffered as a result of the Chernobyl Disaster established that the
present system of payment of compensation and benefits to families with children and food
payments to citizens who suffered as a result of the accident at Chernobyl, does not comply
with the Law of Ukraine «On the status and social protection of citizens who suffered as a
result of the Chernobyl Disaster» and does not provide this part of the population with timely
and full enjoyment of their constitutional right to social protection. The amounts of benefits
and compensation for this category of citizens passed in Resolutions of the Cabinet of Ministers of Ukraine in 1996 and 1997, despite rising prices, has not been reviewed once, this
being a violation of Article 67 of the said Law. While various types of benefits have lost their
social significance and expediency, and constitute from 1.6 to 2.6 UH per month».
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4. CONCLUSIONS AND RECOMMENDATIONS
At the present time in Ukraine certain issues remain unresolved for people with disabilities, making it impossible for them to feel like fully-valued members of our society.
1. The lack of the needed number of special (corrective) rehabilitation institutions and qualified
personnel means that children with disabilities are unable to receive the educational and rehabilitation
services that they need (in Ukraine at present 152.2 thousand children are registered as having various
physical or mental impairments).
2. After undergoing a rehabilitation course in the Centres (with these Centres predominantly for
those up to the age of 21) children and young people with serious physical or mental impairments
are forced to stay at home all the time due to the lack at state level of social services for people with
disabilities. Civic organizations are not able to provide these services due to lack of constant financing
and because of difficulties in receiving the necessary licence.
3. The irresponsible attitude of officials to people with disabilities and to their families results in
these officials not fulfilling their duties.
4. The lack of specialists – lawyers, psychologists, speech and other therapists, social educators
and social workers with specific training for working with people with these difficulties, as well as of the
appropriate rehabilitation institutions in district towns and villages make it impossible for those with
disabilities in rural areas and small towns to receive social services where they live.
5. There is no centralized network of transportation services for people in wheelchairs or with
limited mobility, and this traps them in their homes, considerably hindering their studies, work and
ability to lead an active life.
6. There are also no adapters in a system of telephone networks for people with serious speech
impediments who cannot use telephone connections.
7. Cooperation and mutual understanding on issues of protection and safeguarding of the rights
and needs of people with physical disabilities are lacking between the Ministry of Education and
Science, the Ministry on the Family, Young People and Sport, as well as the Ministry of Labour and
Social Policy and this prevents children and young people with disabilities from being able to receive
the education they need while living at home.
8. The rights of access to information of people with vision or hearing impairments are infringed:
the number of broadcasts with sign language is limited, and there are virtually no newspapers or journalists with pages in Braille. In general libraries it is effectively impossible for people with such difficulties to obtain information.
9. The secrecy of the ballot box is infringed during elections in the case of totally blind people
since the majority of them cannot use special ballot papers, and whether their vote is cast as they wish
depends on the conscience of the person accompanying them.
10. Many violations are observed when it comes to determining that people with mental impairments are not able to look after themselves and to assigning guardians due to shortcomings in the Civil
Code on these issues, as well as on the lack of control over such guardians.
11. Employers are ready to pay people with disabilities a «salary» simply in order to not have to
create jobs for them.
The following trends can be observed among people with disabilities in Ukraine:
1. a low level of awareness about their own rights and those of their families;
2. a user mentality among the majority of people with disabilities and of members of their families
when it comes to the activities of state and civic organizations;
3. a lack of communication between children and young people with disabilities, and their families
due to their living in rural areas;
4. a negative attitude among the public to families with members who have disabilities;
5. disillusionment with life;
6. the inability to assert and defend their rights in state structures at different levels.
From the above-mentioned problems one can conclude that people with disabilities and members
of their families are restricted not only physically (it being difficult to reach the institutions required),
but also in terms of information (with no wide access available to the needed information). The main
problem is that people with disabilities and their families are not sufficiently aware of their rights. We
consider, therefore, that in order to resolve the problems of this group of the population, educational
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work is needed first and foremost aimed both at wider information and education not only of those
with disabilities, but of society as a whole.

RECOMMENDATIONS:
1. to work towards developing a positive opinion and attitude towards people with disabilities
within the community;
2. to promote more active work from existing state and public services with a social direction, as
well as openness and transparency in their activities;
3. to ensure that «disability pensions» are not viewed as the main means of existence for people
with disabilities. People with all types of disabilities, and all categories of disability status regardless of
their pension entitlements, should have the opportunity to work and to find self-fulfilment in society.
The system of pensions should be significantly simplified and should not depend on a law being passed
on the state budget;
4. to create and give comprehensive support to civic organizations and voluntary services;
5. to create barrier free access;
6. to introduce amendments to legislative acts which regulate the designation of disability status.
The designation should be made on the basis of the state of health and the physical or mental impairment, and not on the level of adaptation or difficulties in adaptation of the given person, and should
be designated in many cases for life or at least for many years, and not be reviewed every year;
7. to gradually change the direction of special education from institution-based to studying where
one lives through classes attached or fully integrated into educational institutions at all levels;
8. to encourage the mass media to produce their publications and broadcasts taking into consideration people with vision or sight impairments.
9. to establish by law positions of social worker – lawyer or official representative as an effective
means of protecting people declared unable to look after themselves who have been assigned a guardian or carer;
10. to base the work of state authorites and local authorities on providing for the needs and
observing the rights of people with disabilities on the principle: «Don’t do things for us without us».
There should be more active involvement of people with disabilities in resolving their own problems
at all levels of power.
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KPKV 2507040 «Compensation payments to people with disabilities
for petrol, technical servicing and transportation services» for 2006
No.

Region
for petrol for
cars: no. of
people

for petrol for
motorized
wheelchairs:
no. of people

for transportation services:
no. of people

Total

1

AR Crimea

3 146

37

4 659

7 842

2

Vinnytsa

3 824

38

2 243

6 105

3

Volyn

1 087

14

690

1 791

4

Dnipropetrovsk

3 439

51

1 232

4 722

5

Donetsk

4 195

70

1 916

6 181

6

Zhytomyr

1 972

24

1 442

3 438

7

Transcarpathian

892

22

383

1 297

8

Zaporizhye

2 487

46

783

3 316

9

Ivano-Frankivsk.

1 191

28

333

1 552

10

Kyiv

2 802

27

1 617

4 446

11

Kirovohrad.

1 693

28

509

2 230

12

Luhansk

2 836

63

771

3 670

13

Lviv

2 175

25

257

2 457

14

Mykolaiv

762

6

348

1 116

15

Odessa

1 918

12

1 550

3 480

2 199

15

938

3 152

923

15

584

1 522

1 339

27

715

2 081

16

Poltava

17

Rivne

18

Sumy

19

Ternopil

927

8

306

1 241

20

Kharkiv

3 660

129

2 744

6 533

21

Kherson

1 250

16

423

1 689

1 741

32

1 035

2 808

22

Khmelnytsky

23

Cherkasy

2 297

47

1 700

4 044

24

Chernivtsi

922

8

278

1 208

25

Chernihiv

1 932

29

999

2 960

2 861

2

1 802

4 665

246

1

200

447

54 716

820

30 457

85 993

26

the city of Kyiv

27

the city of Sevastopol
In total
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The number of people with disabilities who had received assistance as of 26 December 2005

KPKV 2507050 «Sanatorium-resort health
restoration» for 2006

KPKV 2507060
«Installation of telephones for or people
with groups I and II
disability status»

KPKV 2507070
«single payments
of material assistance
to people with disabilities» for 2006

Total from all
the programs

Individuals
with group
I and II disability status

Individuals
with group
III disability
status

Total

Number of disabled
people

Number of disabled
people

7 257

1306

8 563

1725

12977

31 107

6 328

593

6 921

2216

8544

23 786

1 990

424

2 414

555

4017

8 777

4 721

554

5 275

1515

1491

13 003

10 592

2392

12 984

2220

5000

26 385

2 236

165

2 401

499

13500

19 838

808

209

1 017

790

3729

6 833

5 090

485

5 575

479

21102

30 472

487

94

581

1128

8317

11 578

4 251

375

4 626

457

16266

25 795

2 570

202

2 772

350

5011

10 363

6 273

980

7 253

1150

11055

23 128

2 524

422

2 946

1836

28166

35 405

2 680

265

2 945

655

18773

23 489

6 750

380

7 130

785

26426

37 821

5 495

704

6 199

826

7872

18 049

1 172

272

1 444

458

24138

27 562

5 776

735

6 511

718

8295

17 605

1 711

362

2 073

471

14229

18 014

9 257

768

10 025

1600

25667

43 825

2 670

340

3 010

615

29031

34 345

3 857

308

4 165

660

26848

34 481

3 556

540

4 096

710

22695

31 545

3 001

412

3 413

420

2811

7 852

6 494

711

7 205

934

10400

21 499

6 259

769

7 028

1000

8000

20 693

521

61

582

230

1467

2 726

114 326

14 828

129 154

25 002

365 827

605 976
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The average amount of disability pensions
with supplements taken into account (UH)
400
347,89
350
305,2
300
250
200
150

129,7

142,4

170,9

100
50
1 January 2002 1 January 2003 1 January 2004 1 January 2005 1 October 2005
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XIX. OBSERVANCE OF THE RIGHTS OF PEOPLE LIVING
WITH HIV OR AIDS, AND MEASURES TO AVERT AN EPIDEMIC1
Against a background of ineffective systems of social support and public health care, Ukraine is
experiencing two major epidemics – that of people living with HIV, and that of drug addiction, with
the rise in one exacerbating the increase in the other. According to World Health Organization (WHO)
estimates, Ukraine is one of the countries with the fastest increase in the number of those infected with
HIV. The complexity of the problem of the spread of HIV / AIDS in Ukraine lies in the fact that a
significant number of cases where people are infected are linked with the use of injected drugs.
The number of new HIV cases registered rises each year. In 2004 the figure was 12,491, nearly 25 %
higher than in 2003 (10,009 cases) and virtually double the number in the year 2000 (The Ukrainian AIDS
Centre, 2005, EuroHIV, 2005). The overall number officially registered as living with HIV at the present
time has reached 85,655, this being almost 200 times greater than the equivalent figure ten years ago.
In just 10 months (from January to October) 2005 10,812 people were officially diagnosed with
HIV in Ukraine. The number of deaths from AIDS during those 10 months in 2005 was 41% higher
than during the same period in 2004. These figures significantly understate the real extent of the epidemic given that they reflect only those people registered by official Ukrainian Ministry of Health
institutions carrying out testing.
Ukraine where, according to the Joint United Nations Programme on HIV/AIDS (UNAIDS),
the percentage of those living with HIV/AIDS exceeds 1,4 % of the adult population, or more than
360 thousand people between the age of 15 and 49, remains the worst-affected country in Europe as
regards the HIV epidemic.
In terms of the number of people living with HIV/AIDS, Ukraine is in second place behind
Russia, a country with a population three times larger than that of Ukraine (cf. Table 1).
Table 1.
The estimated number of people living with HIV/AIDS in the countries of Western
and Eastern Europe and the CIS most vulnerable to the epidemic
(according to UNAIDS estimates in absolute figures)
Country

1

Calculated number of people living
with HIV/AIDS in absolute figures

Russia

860 000

Ukraine

360 000

Italy

140 000

France

120 000

Germany

43 000

Portugal

22 000

Kazakhstan

16 500

Poland

14 000

Uzbekistan

11 000

Prepared by Andriy Topopilo, Odessa Human Rights Group «Veritas»
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Austria

10 000

Belgium

10 000

Estonia

7 800

Latvia

7 600

Romania

6 500

Republic of Moldova

5 500

Armenia

2 600

Lithuania

1 300

Table 2.
The Number of adults living with HIV
in some countries of Eastern Europe and Asia2

Country

Number of adults living
with HIV

Number of adults living
with HIV per 100 thousand
of the population

Ukraine

360 000

748

Russia

860 000

604

Estonia

7700

589

16 400

106

Hungary

2800

28

Slovenia

500

25

Czech republic

2500

24

Romania

2500

11

Poland

3500

9

Bulgaria

500

6

Slovakia

200

4

Kazakhstan

The epidemic which is spreading as a result of the use of injected drugs and because of unprotected
sex shows no sign of abating. The number of people being diagnosed with HIV among injecting drug
users is continuing to rise (Ukrainian AIDS centre, 2005a). Although the majority of these injecting
drug users are young men, in 2004 women also formed a significant percentage (23 %) of those diagnosed with HIV3. A large percentage of those living with HIV are drug users who were infected by
injecting themselves using shared syringes. This group is largely formed by young people up to the age
of 30. Since any drug user can be infected themselves or pass on HIV through sexual contacts, there is
danger in this group of the population being drawn into the epidemic. There has been a recent increase
in the number of cases where the partners of drug users, who do not themselves take drugs, have been
infected precisely through sexual relations.
As well as injecting drug users, there are other higher risk groups in Ukraine who are being drawn
into the HIV epidemic. These are sex workers, men having sex with other men, prisoners and others.
High-risk behaviour can fuel the danger of being infected with or passing on HIV not only to other
members of their group, but to the population as a whole. This is leading to a situation where the
HIV/AIDS epidemic in Ukraine has the potential for turning into a generalized epidemic which could
affect any person in the country.
2
3

Estimates from the Joint United Nations Programme on HIV/AIDS: http://www.unaids.org/
UNAIDS/WHO AIDS Epidemic Update: December 2005. Eastern Europe and Central Asia
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Harm reduction programs to minimize the dangers from the use of injecting drug use are at the
present time being implemented in some regions of Ukraine with a high prevalence of HIV infection.
However the number of people reached by such programs remains very low. In Ukraine such programs,
for example, reach only 10 % of all injecting drug users, or an estimated 560,000 people (Balakireva
and others, 2003). At the present time, pilot programs are being run which provide alternative treatment for injecting drug users. Such services are, however, extremely limited in the number of people
they reach. Another factor in the spread of the epidemic is connected with the fact that the same people often inject illicit drugs and offer sex for money. In Odessa 67% of workers in the sex industry who
are injecting drugs were found to be HIV-positive, while in Donetsk, Lutsk, Poltava and Simferopol
the figure varied from 35% to 50%. Many of these people were infected by a sexual partner who had
probably been infected through unsafe ways of injecting drugs.4
The overwhelming majority of people living with HIV in Ukraine are younger people between 20
and 39, i.e. people at the peak of their physical, creative and intellectual energy. Experts predict that
if the present trends continue, the number of people who are HIV-positive could reach 1,5 million by
2010, with the number of new cases of AIDS reaching 95 thousand and the number of deaths from
the disease in that year rising to 90 thousand. The percentage of deaths from AIDS out of the overall
number of deaths by 2010 would be around 10%, with the overwhelming majority of those who die
being people up to the age of 405.
As well as HIV/AIDS, the high-risk behaviour of drug addicts contributes to the spread of other
infectious illnesses such as Hepatitis B and C, and venereal diseases. This in term causes a number
of social consequences with the breakdown of family relations and friendships, the increase in crime
connected with drug abuse, huge expenditure on treating drug dependence and infectious illnesses, a
large number of young people losing their work capacity, as well as human rights violations and violence towards drug addicts. All of these negative consequences manifest themselves on a daily basis in
Ukraine and touch the lives of an ever rising number of our fellow citizens6.
The HIV/AIDS epidemic is fuelled by social marginalization which then, in turn, exacerbates it.
In Ukraine a repressive approach in state policy was adopted for countering drug addiction. For
Ukraine, as indeed for other countries of the post-Soviet area, a tendency is generally evident towards
measures to «stop» any social problems which arise, rather than applying methods for preventing their
appearance.
Measures taken by the Ukrainian government have been aimed at putting a stop to drug addiction
as illegal behaviour presenting a danger to society, and are of a severe and uncompromising nature in
their attitude to drug addicts.
However drug addiction which is leading, among other problems, to the spread of HIV infection
in Ukraine cannot be viewed in isolation or as a problem which can be eliminated through the use of
law enforcement measures.
Any attempt to remove the consequences without taking measures to address their causes is
doomed to failure. The causes of drug addiction in our country are of a pronounced social and
economic character, being rooted in the lack of opportunity for many young people to find themselves occupations which can satisfy their material and psychological needs, as well as by negligent
state policy as regards introducing changes to social structure. Using drugs is therefore for a great
number of drug users not a form of relaxation, but rather a means of psychological adaptation to
the reality around them. Drug addiction is a social ill which indicates the presence of serious social
contradictions.
Drug addicts and people who are HIV-positive are subjected to stigmatization and discrimination. A situation where revealing ones HIV status places the safe existence and interests of the person
infected and his or her relatives in jeopardy will objectively lead to the person concealing the illness, so
as to not harm himself or herself and family. This, in turn, leads to the problem being driven underground which significantly increases the risk and runs counter to public interest. The non-observance
4

UNAIDS/WHO AIDS Epidemic Update: December 2005. Eastern Europe and Central Asia
O. Balakireva, Y. Galustyan, O. Yaremenko and others: «Social and Economic Impacts of the HIV?AIDS Epidemic in
Ukraine: New Predictions» – Kyiv, 2003
6
Priorities in preventing HIV/AIDS – Harm Reduction Strategy. International Centre for Policy Studies, 2005
5
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of the rights of drug addicts and people living with HIV has a negative impact on the effectiveness of
the fight against the spread of both drug addiction and HIV infection in Ukraine7.
The repressive approach in drug policy, the lack of coordination of measures in drug policy and in
prevention of HIV is making it impossible to resolve the problem of HIV in Ukraine. At present drug
users are at once the targets of a policy of fighting drugs and of a policy for preventing HIV. With regard to drug addicts this policy is confined to voluntary or forced treatment, and criminal prosecution.
Such an approach insists on the total eradication of drug addiction. The possibility that drug addicts
could legitimately exist in society is not regarded as conceivable8.
The victims of the HIV/AIDS epidemic being spread largely through injecting drug use and work
in the sex industry are mostly individuals from marginalized groups in society who are at high risk of
violence from law enforcement bodies and from lack of any respect in institutions of the healthcare system. If immediate and coordinated measures are not taken, these violations of human rights could nullify the many important steps which Ukraine has already taken in trying to overcome the epidemic9.
At the state level, Ukraine has taken on the obligation to observe the rights of people who are
HIV-positive and drug addicts, and to provide social support. Most injecting drug users are unemployed, however they do not turn to the employment services nor do they receive any unemployment
benefits. They are also unable to arrange concessions on communal charges. Solutions to these problems could significantly decrease the negative consequences of drug addiction; however access to social
services for injecting drug users remains problematical.
Access to medical services is also a major problem for injecting drug users. It is often extremely
difficult for an injecting drug user or person who is HIV-positive to receive urgent medical assistance or
to have a surgical operation. The reasons are the stigma they are subjected to, the negative attitude and
lack of professionalism of doctors. Another factor in the way can be the apprehension of the drug users
that if they turn for help, their condition will be disclosed or their name will be put on the records.
At the end of 2005 in Ukraine, there were 152.4 thousand drug users on the records of the law enforcement bodies (these figures have increased 1.4 times over the last 5 years, in 2001 the figure being
107.1 thousand), of whom 86 thousand are addicted. These figures for official records do not however
reflect the real situation. Studies have shown that the real number is several times higher. According
to expert assessments, the number of drug users is around 560 thousand. The spread of the epidemic
among them requires urgent measures to decrease the losses among injecting drug users.
Of the number of people living with HIV, around 70% are injecting drug users10. The statistics suggest that the percentage of such drug users among of new cases of HIV infection is decreasing, however
the absolute figure of new cases of HIV continues to grow.
At present in the country the long out-dated practice is still applied of bringing criminal charges
against a person under Paragraph 1 of Article 309 of the Criminal Code of Ukraine (CC) for the illegal
preparation, obtaining, possession or other actions of a relatively small amount of psychoactive substances without the intention of selling it, and also under Paragraph 2 of Article 308 of the CC, in cases
where the substances are particularly dangerous but where there was no intention to sell them. Thus,
according to current legislation, the discovery on a person of more than 5 grams of dried hemp plant
or 10 grams of poppy straw is sufficient grounds for punishment in the form of deprivation of liberty
for a period up to three years. The overwhelming majority of people prosecuted under this article are
those who suffer from drug addiction, and therefore according to the position taken by the European
Community, are themselves the victims of organized drug crime. Such people are not usually able to
defend their own rights.
In 2005 the number of drug-related crimes «solved» by the law enforcement bodies in Ukraine
came to 65 thousand, this being 13.5 % more than in 2003 – 57,435. At the same time, the amount
of recorded dealing in narcotics decreased for the same period from 17.5 to 17.1 thousand (– 2,3 %)
7
A. Tolopilo. Sotsialno-pravova pidtrymka narkozalezhnykh ta VIL-pozytyvnykh osib [Social and legal support for drug addicts
and people who are HIV-positive], 2003
8
Priorities in preventing HIV/AIDS – Harm Reduction Strategy. International Centre for Policy Studies, 2005
9
Rhetoric and Risk: Human Rights Abuses Impeding Ukraine’s Fight Against HIV/AIDS, Human Rights Watch Report, 2
March 2006, Available from their website http://www.veritas.org.ua
10
According to figures from the Ukrainian Centre for preventing and fighting AIDS of the Ministry of Health of Ukraine
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cases of actual drug dealing, meaning that the «increase» in the showings was achieved through bringing criminal charges against average drug users for possession of drugs for their own personal use.
In particular regions the number of criminal cases launched in relation to handling drugs equalled
or even exceeded the number of people on the official police registers. The regions involved were the
Kharkiv, Lviv, Poltava, Zhytomyr, Transcarpathian and Cherkasy regions.
As regards the solving by the Ministry of Internal Affairs Department for fighting the illegal circulation of narcotics of crimes classified as drug-related (selling, running dens, making others addicted,
stealing drugs, organizing drug laboratories, laundering profits from drug dealing), the percentage of
these in relation to the overall number decreased by 0.9 %11.
Injecting drug users who are addicted to drugs have a permanent psychological and physiological
need of psychoactive substances. This means that as a result of their ill state, regardless of the risk of
sanctions, they will regularly take narcotic substances or psychotropic means in order to avoid withdrawal symptoms which cause both physical and psychological suffering, even if only the minimum
dose needed.
The Ukrainian Criminal Code does not impose criminal responsibility for drug abuse, yet, according to official statistics, around 70% of the criminal cases initiated following the discovery of incidents
of illegal handling of drugs fall under Article 309 of the Criminal Code (possession of drugs without the
intention to sell them). More than 90% of the people charged in such cases are on the drug abuse register. In general this involves the possession of a few grams or even some cubic centimetres of drugs regardless of the fact that the substance found is virtually only an individual dose. Cases involving the possession of drugs in particularly large quantities form a tiny part of the overall number of criminal cases.
The prosecution of an individual suffering from drug addiction on such grounds serves no preventive function, and only exacerbates the situation.
Current departmental normative acts contain the requirement to provide police bodies with regular
reports on a number of indicators. One of these is the number of criminal cases launched in connection
with crimes related to the illegal circulation of drugs. As a result, police officers have an interest in increasing the number of cases launched. Investigative bodies wishing to avoid penalties for not fulfilling
the necessary quotas quite frequently launch criminal cases without any real justification. Such cases,
based on flimsy evidence, are knocked down at the very first court hearings, the guilt of the person
accused is declared unproven and he or she is released from custody. That, however, is of no concern
already to the investigative bodies of the police since their task to gain the needed showings as regards
the efficiency of their activities is considered to have been fulfilled.
The fact that the present system of quotas leading to ordinary drug addicts being prosecuted does
not work is also demonstrated by the experience of using particular methods of investigative operations,
in particular controlled supplies and special investigative operations involving buying drugs.
According to Ukrainian legislation on fighting drug addiction and world experience in using these
two methods for combating the illegal circulation of narcotics, they are usually applied in order to
receive documented evidence of the criminal activities of drug-dealing gangs, largely those on an organized scale. Consequently the number of such operations in countries of the EU and in the USA is
fairly limited, and is not expressed in the thousands. In Ukraine, on the other hand, these operations
are in the main carried out in order to catch and prosecute ordinary illicit drug users for selling or
smuggling a few grams of an illicit drug.
One must also note that Ukrainian law enforcement bodies do not keep the relevant statistical
records regarding the «quality» of the criminal cases in this category.12
In addition to this, police brutality to drug addicts, sometimes descending to the level of actual torture,
is a permanent and extremely widespread problem in Ukraine and extends well beyond the framework of the
issue of HIV/AIDS alone. However it is specifically drug users and sex workers who frequently fall victim
to such violations since their marginalized position makes them an easy target for a police officer whose
aim is to fulfil arrest quotas. The police use drug addiction as a weapon in order to force drug addicts to
give evidence: the prospect of the suffering they will endure from «withdrawal» makes such people especially
11
12

Statistics from the Ukrainian Ministry of Internal Affairs Department for fighting the illegal circulation of narcotics
Priorities in preventing HIV/AIDS – Harm Reduction Strategy. International Centre for Policy Studies, 2005
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vulnerable and more inclined to succumb to pressure from the police. And since a lot of people see drug
users and people working in the sex industry as socially undesirable, police officers run little risk of being
punished for their actions.13
Human Rights Watch also found that discrimination towards people living with HIV/AIDS or
towards people at higher risk of infection is extremely widespread among health care employees in
Ukraine. People living with HIV/AIDS, as well as injecting drug users had been turned away from
hospitals or discharged as soon as it was discovered that they were HIV-positive. Others received a
very low standard of medical care which was exceptionally inhumane and undermined their already
weakened state of health. Ambulances had refused to transport drug addicts or people living with
HIV/AIDS. In some cases patients could only arrange medical care for payment although the medical
services were supposed to be free. Fear of arrest over a trivial amount of drugs heightens the danger
that the increase in HIV infection will accelerate since those most vulnerable turn down services aimed
at preventing HIV, as well as because of the increase in periods of imprisonment for drug users. For
these reasons many continue to use illicit drugs while the opportunity to prevent HIV and receive effective treatment for their drug addiction remains limited. This increases the risk of HIV infection,
while at the same time susceptibility to other infectious diseases (such as tuberculosis) can exacerbate
the development of the infection14
These conclusions presented by Human Rights Watch are entirely borne out by the results of
national studies carried out from 2003 – 2005. According to the latter, of particular concern is the
practice of using legislation in relation to injecting drug users and people living with HIV/AIDS. The
results of the studies identified systematic violations of the rights of both groups of people in Ukraine.
The analysis showed that violations of the human rights of people living with HIV/AIDS were typical
in the medical, social and labour spheres, as well as in their encounters with law enforcement agencies
(the latter being typical also in relation to drug addicts and members of other groups at higher risk of
HIV/AIDS.
The following were found to be typical violations of the rights of injecting drug users and people
living with HIV/AIDS.

1. THE NATURE AND SPECIFIC FORMS OF TYPICAL VIOLATIONS
OF RIGHTS IN THE AREA OF CRIMINAL JUSTICE:
a) the lack of appropriate documents (resolutions, protocols) during official procedure;
b) the absence of witnesses in the majority of cases during official procedure;
c) advantage taken of a detained drug user’s state of narcotic intoxication, including advantage of
those female drug users working in the sex industry when police officers fill in procedural documents.
Signatures are obtained from people detained who are not at the time in a fit state to understand the
nature of the documents they are signing, and cannot monitor their actions or level of responsibility as
a consequence of their condition;
d) deliberately making use of people’s state of withdrawal when carrying out investigative operations, taking advantage of their desperate physical condition to extract confessions to having committed a crime, or to force them to incriminate themselves or make allegations about other people, or for
other purposes;
e) pushing people to testify against themselves in violation of Article 63 of the Constitution of
Ukraine;
f) not providing an explanation of a person’s rights in accordance with legislation on procedure;
g) refusing to provide the services of a lawyer, and not informing people that they have the right
to a defence lawyer or informing them after some delay;
13
Rhetoric and Risk: Human Rights Abuses Impeding Ukraine’s Fight Against HIV/AIDS, Human Rights Watch Report, 2
March 2006, Available from their website http://www.veritas.org.ua
14
Rhetoric and Risk: Human Rights Abuses Impeding Ukraine’s Fight Against HIV/AIDS, Human Rights Watch Report, 2
March 2006,
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h) illegal use of physical force and special means in relation to a detained person during the detective inquiry stage (before charges are laid) and pre-trial investigation;
i) coercion by employees of law enforcement agencies to pay bribes;
j) the very widespread practice of torture in relation to injecting drug users by police officers,
knowingly unlawful detention or launching of a criminal cases, i.e. committing a crime against these
people.

2. THE NATURE AND SPECIFIC FORMS OF TYPICAL VIOLATIONS OF RIGHTS
OF INJECTING DRUG USERS AND PEOPLE LIVING WITH HIV/AIDS
IN THE AREA OF HEALTH CARE
a) when there is official information indicating that a person falls into one of these two groups of
people, there are frequent cases of refusal by medical staff to provide medical services or the necessary
professional assistance with various excuses being given such as, for example, the lack of necessary
equipment, medication, the need for registration (based on residential address), to join a queue or
other unfounded motives;
b) refusal to admit people who have taken an overdose to hospital or referral for such services to
specialized departments of psychiatric hospitals, even where there are no such departments in more
isolated district centres;
c) no response to ambulance callouts (the calls are not recorded), or refusal of the ambulance to
drive out to the address, or advice to turn to specialized departments of psychiatric hospitals, with such
refusal to provide medical help in time sometimes having fatal consequences;
d) in the case of women who are HIV positive or who are injecting drug users giving birth, medical
personnel try to discharge this as quickly as they can, justifying this by the need to minimize the risk
of possible infection with HIV;
e) the disclosure of confidential information on the results of examinations in the case of people
known to be living with HIV/AIDS;

3. THE NATURE AND SPECIFIC FORMS OF TYPICAL VIOLATIONS OF RIGHTS
OF INJECTING DRUG USERS AND PEOPLE LIVING WITH HIV/AIDS
IN THE AREA OF SOCIAL SERVICES:
a) the unwarranted refusal by social workers of local administrations to allocate social aid which
is stipulated and guaranteed by the state;
b) one of the predominant violations in this area is the illegal eviction of injecting drug users from
their accommodation. This type of violation can be divided into several subcategories:
– the person is tricked into giving up his or her accommodation through the machinations of
criminal gangs;
– loss of the accommodation on the ruling of a court;
– illegal eviction from the occupied accommodation by close relatives of the drug user, or guardians;
c) unwarranted refusal to grant concessions for payment of communal charges;
d) unjustified termination of parental rights;
e) refusal to enrol the children of injecting drug users in pre-school institutions.

4. THE NATURE AND SPECIFIC FORMS OF TYPICAL VIOLATIONS OF RIGHTS
OF INJECTING DRUG USERS AND PEOPLE LIVING WITH HIV/AIDS
IN THE AREA OF LABOUR RELATIONS:
a) dismissal from ones job after information (official or unofficial) is received about the person
belonging to one of the above-mentioned groups. As a rule, various formal grounds are provided for the
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dismissal, such as staff redundancies, the restructuring of the business or organization, the employee’s
negligent attitude to their duties, or other infringements discovered. The list of «grounds» in each individual case varies lending the semblance of legality;
b) the refusal to employ an injecting drug user or person living with HIV/AIDS;
c) discrimination at work on the basis of the person’s belonging to one of the said groups of people. For women working in the sex industry the following are also problems: demands from individuals
from the criminal world; sexual and physical violence from clients; the restriction of maternal rights;
demands for bribes or sexual favours by police officers; harassment from police officers; discrimination.
From interviews with injecting drug users
Svitlana, 28 (Mykolaiv): «When I wasn’t home, the cops climbed through the window, opened
the door, and walked in. Only my daughter and her friend were in the building. They started saying
that your mother is shooting up. And my daughter didn’t know. They showed her a syringe and asked
her if she knew what it was. She said, yes, that it was a syringe and that in the kindergarten they gave
them injections. The little one began crying and they shut her month. When I arrived home they took
me away and kept me there the whole day. My daughter was alone at home, hungry. And there they
tortured me, put a gas mask on me, blocked the tube that you breathe through, and breathe what you
like. One of them grabbed a mob, put a condom on it. He says: «I’m going to …. you in the arse, take
this off and show it to your friends».
Volodya, 30 (Cherkasy): «I feel most sorry for young girls who are addicted. A girl I know was
raped by a police officer in his office. He told her that if she didn’t provide him with sex, he would call
all his staff from the entire floor. They’re constantly subjected to sexual violence. If she uses drugs, then
a realistic way of avoiding conflict with the police is to provide them with sex: in the block entrance,
in their office and anywhere in the building».
Oleh, 33 (Cherkasy): «They have a special device. It’s a box and in it there’s a twisted cable,
twisted from one end and the other, with special levers on the left and right. In the middle there’s a
noose, they call it a «balls-squeezer». They chain you to a stool with handcuffs, pull your pants down,
shove your genitals in the contraption, and begin to squeeze and twist. «Slonik» [«little elephant»],
that the whole country knows. They put a gas mask on and block your breathing, and he stands with
a stop-watch, knowing that on average a person can stand it for 40 seconds. If you lose consciousness,
they pour water over you, you get up, stand up. They wrap you in wet towels, and beat you, no bruises,
your kidneys are dislodged, you leave there a cripple. But when you come to him, and confront him
with it, you’re a swine, a pig, a sadist. «I’m what? What are you saying? I’m an officer, how could
I possibly have anything to do with such a thing? Anyway nobody beat him». The boss says: «I know
his staff, no, we don’t have such lawlessness. How can you, in my department everything is according
to the law. We run lectures, provide psychological support».
Ihor, 31 (Poltava): «I want to say. When they detain you they launch a criminal case, and they
immediately give you something to sign saying that you’ve been made aware of Article 63 of the
Constitution of Ukraine – that’s about your rights. What rights there, who the hell knows? Then they
ask questions and if you don’t want to answer, specific actions begin – gas mask, electric shocks, «lastivka» [«swallow»] (they tie your legs and arms together behind your back). In the end you give up, you
crack and sign anything so that they’ll let you go. They torture you for eight hours, after which your
tongue is black, and your ears are black from the electric shock. Your psyche can’t endure 8 hours.
You turn into a boxer’s punch bag».
Slava, 37, (Odessa): «In autumn they detained 6 people, here at Mechnikov near the place where
the selling takes place. Obviously they had an interest in getting them put away. They tortured them.
They killed two of the six, another one had his Adam’s apple crushed, they took him to the hospital on
Yevreiska Street, and he died that night. And it wasn’t even light when the police were at his parents’
place with money; they said he was still alive and offered money for his treatment. They refused the
money and took them to court, the case is still continuing. And another one had internal bleeding; he
didn’t live longer than 3 weeks. There his grandmother took money for the treatment and didn’t write
anything».
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From interviews with women in the sex industry
Tanya, 24 (Poltava) «The police of course turn up, take us in, threaten that they’ll «close us» if
we don’t give them sex, because they can’t prove that the girls are involved in the sex industry. We do
our «subotniks»15, that’s what It’s called – we provide our sexual services free of charge. And not just
for one – for the group».
Lesya, 21 (Poltava): «I know that they don’t have the right to burst into my flat without any
grounds and to carry out a search. How the police turn up and begin to beat us, demand money, and
also demand «subotnik». And how they want us to admit to a theft, or use «slonik», and whatever else
you want. The police get up to a hell of a lot».
Svitlana, 25 (Cherkasy): «they beat me up behind the kiosk, chained me up with handcuffs. They
know I can’t complain to anyone».
Halyna, 27 (Cherkasy): «And how they stub out their «butts» on our face, that’s normal. They
stubbed out their butts on Tanya’s face and mine, she’s still got the scars».
Inna, 23 (Mykolaiv): «It’s all because of these drugs. And we’ve punished ourselves. Ourselves.
And instead of providing at least some kind of support from the authorities, instead they humiliate
us. If they wanted, it would be possible to get us out of it. And a good few of us could turn into real
people. A lot of us…»

CONCLUSIONS
At the present time only the prohibitive aspect of the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances is, in practice, implemented in Ukraine, while
the provisions of the Convention on the obligations of signatory states with regard to treatment, rehabilitation and support of drug addicts are effectively ignored. At the same time, Article 38 of the Single
Convention on Narcotic Drugs
(Measures against the abuse of drugs) states: «The Parties shall give special attention to and take
all practicable measures for the prevention of abuse of drugs and for the early identification, treatment,
education, after-care, rehabilitation and social reintegration of the persons involved and shall co-ordinate their efforts to these ends». Article 20 of the 1971 Convention on Psychotropic Substances puts
forward the following commitments: «The Parties shall take all practicable measures for … the early
identification, treatment, education, after-care, rehabilitation and social reintegration of the persons
involved …». In connection with the above, a change is needed to the one-sided, incomplete and ineffective approach to the implementation of the commitments of these UN Conventions.
As the studies carried out show, injecting drug users, people living with HIV/AIDS and women
working in the sex industry are subjected to widespread discrimination in Ukraine. In the treatment
by police officers of injecting drug users and partly women in the sex industry, there are not only
cases of flagrant violation of their procedural rights, but also the widespread use of torture which is a
grave violation not only of such international legal documents as the Universal Declaration of Human
Rights, the European Convention for the Protection of Human Rights and Fundamental Freedoms,
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
and other international agreements, but also of Ukrainian domestic legislation.
At the same time, due to their vulnerable situation, these people are virtually deprived of the
chance to secure the restoration of their violated rights and to bring those responsible to justice.
Analyzing the statistical reports of the agencies of the prosecutor’s office, one notes the effective lack
in them of criminal cases launched within the framework of their competence on incidents involving
illegal activities by police agencies in relation to injecting drug users, or involving the flagrant violation
of the rights of drug users, people living with HIV/AIDS and women in the sex industry to receive
medical assistance, including cases which had grave consequences.
15
A word from Soviet days where all the employees of institutions, enterprises, etc «voluntarily» gave up a Saturday to do work
for the state (translator’s note)
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An analysis of court statistics makes it possible to also conclude that the level of actual court-based
protection of the rights and legitimate interests of drug users, people living with HIV/AIDS and women
in the sex industry is extremely low16.

RECOMMENDATIONS
A change is needed to state policy with regard to drug addiction away from the ineffective clear
focus on «the aim of stopping it» to a pragmatic preventive approach which takes into consideration
the situation as it actually exists in this area, and specifically:
a) measures should be taken to remove the contradictions which lead to an unwarrantedly severe
approach to the issue of the actual use of illicit drugs by people suffering from drug addiction. While
in legislative terms this is not defined as a criminal act, in practice, people face prosecution for actions which are objectively linked, such as obtaining or possessing for personal use small amounts of
narcotic substances;
b) a strategy of harm reduction for users of narcotics, which is an international method that has
recommended itself and proved highly effective, needs to be made widely;
c) the emphasis should be moved from the present ineffective fight against drug addicts who are,
according to the approach adopted by the European Union, victims of organized drug crime, to the
fight with the real culprit of the rising level of drug abuse in Ukrainian society – namely organized
drug crime:
d) it would be expedient to undertake immediate measures aimed at fighting corruption in the law
enforcement bodies, in particular those within the system of the Ministry of Internal Affairs, which
contributes to the increasing level of drug abuse in Ukrainian society and flagrant violations of the
rights of drug addicts:
e) an effective model should be created aimed at educating the upcoming generation (children and
young people) with a focus on a healthy way of living which ensures maximum opportunities for their
physical, cultural and spiritual development, and affirms universally accepted values, the fostering of
creative possibilities, since the existing system for bringing up young people has little effect and does
not resolve the issues which they face;
f) a healthy style of life should be declared a state priority, with support being provided by the state;
g) a broad complex of educational and information measures about drug addiction and HIV/
AIDS, and the problems connected with them, should be implemented17.
It is also vital:
1. to pass a Law on introducing amendments to Paragraph 1 of Article 309 of the Criminal Code
of Ukraine which would remove from this Article the sanction in the form of deprivation of liberty,
replacing it by a punishment involving participation in socially useful work on the basis of social rehabilitation centres; it would also supplement Paragraph 2 of Article 309 with an alternative sanction
envisaging the involvement of those guilty of the acts referred to in the article in alternative liability in
the form of socially useful work on the basis of social rehabilitation centres for a period longer than
that envisaged by Paragraph 1 of Article 309, with the obligation to voluntarily undergo a medical rehabilitation course against drug addiction, defining drug addicts as those for whom such an alternative
sanction would largely be applied.;
2. to gradually change the system for assessing the effectiveness of the activities of police agencies.
At the first stage to exclude from the effectiveness showings of the activities of police agencies in the
area of fighting the illegal circulation of drugs such indicators as the launching of criminal cases under
Article 309 of the Criminal Code (for illegal actions relating to drugs but not for the purpose of selling
them). At the second stage – to draw up and implement a system which meets modern demands;
3 to move the focus towards uncovering crimes related to the circulation of drugs, in particular,
those connected with their illegal transportation onto the territory of the state, their production and
16
Report on the observance of human rights in relation to drug addicts and people living with HIV/AIDS in Ukraine. The
Odessa Human Rights Group, «Veritas», 2005. Available on their website: http://www.veritas.org.ua
17
Priorities in preventing HIV/AIDS – Harm Reduction Strategy. International Centre for Policy Studies, 2005

325

THE OBSERVANCE OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS
preparation in order to sell them, and also crimes of involving minors in drug abuse. We would thus
achieve a transfer of the efforts of police agencies towards fighting organized drug crime which is directly responsible for the increased drug abuse in Ukrainian society, and not fighting ordinary illicit
drug users;
4. to introduce amendments in the table of small, large and particularly large amounts of narcotic
drugs, psychotropic substances and precursors in illegal circulation, approved by Order No. 188 of the
Ministry of Health of Ukraine from 01.08.2000, as regards defining where the borders lie, in particular
of doses for personal use by drug addicts, with this being determined by a competent drug abuse commission;
5. to introduce a comprehensive system of medical and social assistance for those suffering from
drug addiction which would unite programs for detoxification, rehabilitation, substitution therapy,
psychological and social reintegration;
6. to ensure that drug addicts are informed as to the presence and available of medical and social
services, the provision of services to injecting drug users and people living with HIV/AIDS for protecting their rights and legitimate interests, establishing precedents in bringing those responsible for violating the rights of injecting drug users and people living with HIV/AIDS to answer.
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